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(i) | 
| 
| 
STATEMENT OF QUESTION PRESENTED ! 


1. David Lazarus, appellant, and one Arthur Rubinstein, 
operated a single automobile service station as co-partners at 1231 
New York Avenue N.E. in the District of Columbia from August 23, 
1948 through May 17, 1949, when the partnership was dissolved in 
writing by mutual consent of the partners. On May 3, 1949 an employee 
of the service station negligently ran down one Garland Hudson with an 
automobile and this negligence gave rise to several judgments and costs 
against David Lazarus alone. The present suit was by Lazarus to com- 
pel Manufacturers Casualty Insurance Company, appellee, to pay those 
judgments and costs under a garage liability policy issued by. appellee 
covering the said partnership business during the period of one year 
beginning September 1, 1948, plus attorneys’ fees incurred by Lazarus 
in defending the negligence case on the wrongful refusal of the insurance 
carrier to defend him. On trial before a jury, Lazarus recovered a 
verdict against appellee for the full amount of those judgments and costs, 
and an award for attorneys' fees. On motion of appellee for a judgment 
notwithstanding the verdict and judgment thereon, the District Court 
set aside the verdict on a grant of judgment notwithstanding the verdict 
on the sole ground that there was no substantial evidence to show that 
said partnership was in "existence" on May 3, 1949, the date|of the negli- 
gence, and entered judgment in favor of appellee. The alternative 
motive of appellee for a new trial was denied. The appeal is from the 


| 


order granting judgment notwithstanding the verdict. 


The sole question on appeal is whether the District Court erred 
in granting the judgment in favor of appellee notwithstanding the verdict 
ana judgment thereon. Appellant contends there was substantial and 


even abundant evidence at the trial showing that the partne rship was undis- 


solved on May 3, 1949, and, aside from that question, that the verdict 
for attorneys' fees for wrongful refusal to defend additionally stands on 
an independent footing. | 








(ii) 
A subsidiary question is whether the judgment non obstante 


veredicto is erroneous because under the charge to the jury appellee 
had the initial burden of going forward with the evidence as to non- 
existence of the partnership on May 3, 1949, and the verdict was a 
general verdict. 
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Jurisdiction of the District Court was invoked by appellant's 
action against appellee to compel it to pay two judgments against 
appellant for negligence in the amount of $21,050, plus court costs, 
and an additional $2, 500 for attorneys’ fees incurred by appellant on 


the wrongful refusal of appellee to defend in the negligence action. The 


appeal here is from an order of the District Court granting judgment 
in favor of appellee notwithstanding the verdict and judgment thereon in 
favor of appellant for the amount of those judgments and costs, plus 
$1, 250 for attorneys' fees. The order of the District Court granting 
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judgment n.o.v., was entered February 19,1958 and was amended on 
February 24, 1958 to deny the alternative motion of appellee for a new 
trial. A timely notice of appeal from the order granting judgment n.0.V., 
was served and filed March 18, 1958. This Court has jurisdiction under 
65 Stat. 726 (1951), 28 U.S.C. 1291 (1952). (J. A. 1, 41, 85, 86) 


STATEMENT OF THE CASE 


David Lazarus, appellant, and one Arthur Rubinstein, a rela- 
tive by marriage, operated a single gasoline service station as co- 
partners at 1231 New York Avenue N. E. in the District of Columbia, 
which station had been leased to them by the American Oil Company, 
owner of the station. The partnership between Lazarus and Rubinstein 
was created on August 23, 1948 and continued until May 17,1949, when it 
was dissolved by a written agreement prepared by the attorney for 
Rubinstein and signed by him and Lazarus. (J. A. 239-240; see supple- 
ment to record in appeal). The partnership never had any business 
other than the operation of the service station. 


On May 3, 1949, a crucial date to be remembered throughout 
the brief, one Garland Hudson was run down by a automobile driven by 
one Harris, an employee of the partnership and sustained serious in- 
juries. Hudson filed an action in negligence against both partners and 
two owners of the automobile involved. Hudson died during the pen- 
dency of the action and Ora Greene Hudson, his widow, was appointed 
administratrix of his estate and was substituted as party plaintiff under 
the Survival statute. The first trial of that action resulted in a verdict 
and judgment in favor of the administratrix for $6, 050 from which the 
administratrix appealed. This Court remanded the case for the assess- 
ment Of additional elements of damages under the Survival statute, 
Hudson v. Lazarus, 95 U.S. App. D. C.16, 217 F.2d 344, where the 
facts are detailed, against Lazarus alone. The second trial after re- 
mand resulted in an additional verdict and judgment against Lazarus for 
$15,000. The United States recoverd a judgment against Lazarus for 





| 
| 
| 
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$213.40 for the cost to it of the transcript of the record on the appeal of 
the administratrix in forma pauperis. Two other judgments were ren- 
dered against Lazarus for costs in the District Court and on the appeal 
to this Court. 


The present action was by Lazarus to compel Manufacturers 
Casualty Insurance Company, appellee, to pay all those judgments under 
a garage liability policy issued by it on September 1, 1948, to run for 
one year, covering "accidents" resulting in personal injury or property 
damage arising out of the operations of the service station at 1231 New 
York Avenue N. E. in the District of Columbia; and his complaint sought 
additional damages of $2,500, incurred by Lazarus for attorneys’ fees 
in defending the two trials of the Hudson action upon the admitted re- 
fusal of appellee to defend either of the two trials or the appeal involved 
in that case. (J. A. 1,36) Upon a trial before the Hon. Edward M. 
Curran and a jury, the jury returned a verdict,after considerable delib- 
eration and two requests for additional instructions, in favor of Lazarus 
for the full amount of the judgments held against him by the adminis- 
tratrix, plus costs, including the judgment for costs held by the United 
States, and additionally awarded Lazarus $1, 250 damages for attorneys’ 
fees because of the wrongful refusal of appellee to defend the Hudson 
litigation. Judgment was entered on the verdict. (J.A. 41) | 


Thereafter appellee, hereafter called Manufacturers, filed a 
timely motion for judgment in its favor notwithstanding the verdict and/ 
or, in the alternative, for a new trial. Lazarus filed an opposition to 
that motion(J. A. 43,72). The District Judge held the motion for more 
than two months and without setting the motion for oral argument drafted 
and entered its order granting the motion for judgment notwithstanding 
the verdict, setting aside that verdict, and entered a final judgment in 
favor of Manufacturers, from which the appeal is taken. On February 
24,1958, the District Judge amended the order granting judgment n.0. v. 
to provide that the alternative motion of Manufacturers for a new trial 
was denied. (J.A. 85, 86). | 
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The administratrix was named as a co-plaintiff in the present 
action because Lazarus wanted any recovery on the judgments in the 
Hudson suit to be paid over to her, but at the beginning of the trial of 
the present case on motion of her counsel the complaint was dismissed 
as to her. (J. A. 1,40). Rubinstein was named as a nominal defendant, 
against whom no recovery was sought, because his name appeared as 
one of the insured on the garage liability policy issued by Manufacturers, 
but on motion of Lazarus the complaint was dismissed as to him at the 
beginning of the trial. (J. A. 40) The counterclaim filed by Rubinstein 
against the administratrix was also dismissed at the beginning of the 
trial. (J.A. 40-41). There is no appeal from any of the three dismissal 
orders mentioned in this paragraph and the order granting judgment 


n.0.V., aS amended, finally terminated the case in the District Court. 


The District Judge granted the motion of Manufacturers for 
judgment notwithstanding the verdict on his finding in the order that there 
was no substantial evidence at the trial to show that a partnership be- 
tween Lazarus and Rubinstein, trading as Transport Amoco Service, 
was in existence on May 3, 1949, the date of the Hudson negligence by 
the service station employee. (J.A. 85). There is no opinion, expres- 
sion or intimation anywhere in the record with respect to the reasons 
underlying that finding of the District Judge, nor anything in the record 
indicating any view of the court with respect to the credibility of the wit- 
nesses at the trial, who included both partners. The case was submitted 
to the jury in the instructions, properly so, on the sole issue of whether 
the partnership between Lazarus and Rubinstein was in existence on May 
3,1949. The subsidiary issue as to attorneys’ fees on wrongful refusal 
to defend the Hudson action was made to hinge on that determination. 

(J. A. 218, 238). ‘That was the sole jury issue because all other issues 
framed in the pre-trial order (J. A. 36) were either conceded by Manu- 
facturers at the trial or no evidence as to such issues had been offered. 
Thus, Manufacturers admitted that it issued the garage liability policy 
in suit on September 1, 1948, through its general agent in the District of 
Columbia; that the partnership between Lazarus and Rubinstein, trading 





: 


as Transport Amoco Service, 1231 New York Avenue,N. E.was in existence 


on the date the policy was issued; that all premiums were paid to it; that 





the injuries sustained by Garland Hudson, which gave rise to the main 
judgments, was an "accident" within the meaning of the policy; and that 
it had refused to defend Lazarus on two separate demands in either of 
the two trials of the Hudson action or on the appeal in that case. (J. A. 
19, 36, 93-94, 104). | 


The garage liability policy, commonly issued to cover service 
stations, garages, car wash, etc. operations, was issued by Manu- 
facturers on September 1,1948. The policy was ordered by) Rubinstein, 





one of the partners, over the telephone from Max A. Wool, an insurance 
broker, who in turn ordered and received the policy through Heigle In- 
surance Agency, the admitted general agent of Manufacturers in the 
District of Columbia. Manufacturers had no contact in person or by mail 
with the insured under the policy. (J. A. Wool, 157-163). Under name of 
the "insured" the policy read: "Arthur Rubinstein, T/A Transport 
Amoco Service, 1231 New York Avenue N.E.", but it contained the fol- 
lowing omnibus coverage as to the insured under the policy: (J. A. 7, 10) 





"Insured: The unqualified word "Insured" wherever used in- 
cludes not only the named Insured but also any partner there- 
of, if the named Insured is a partnership, or any executive 
officer thereof, if the named Insured is a corporation, pro- 
vided such partner or officer is active in the declared 
operations. ***"' | 


In the opening statement to the jury of counsel for Manufacturers 


it was conceded that the partnership between Lazarus and Rubinstein was 





in existence on September 1, 1948, when the policy was issued. The Dis- 
trict Judge thereupon ruled as matter of law, comparing this admission 
with the language of the policy quoted above, that Lazarus was an in- 


sured covered by the policy. The issue remaining was thus narrowed as 


to whether the partnership was in existence on May 3, 1949, ‘when the 


Hudson negligence occurred. (J. A. 100). 


The language of the District Judge is: (J. A. 100) | 








6 


The Court: It has been stipulated that on September 1, 1948, 
when the policy was issued, Lazarus and Rubinstein were 
partners. 


Mr. Graham: That is not a stipulation but it is an admission. 


The Court: It is an admission. All right. Now I am ready to 
rule on the construction of the policy -- do you want to argue 
it? -- on whether or not at the time it was issued it covered 
Lazarus. It is merely a legal matter. It is not a matter to 

go to the jury. Is there any evidence to be submitted on it? 


Mr. Graham: Your Honor, I think you are going to have to 
hear the testimony as to whether or not the insurance com- 
pany had knowledge of it. 


The Court: Iam going to rule now that knowledge is im- 
material. So that I will rule now that the policy issued on 
September 1, 1948, to Arthur Rubinstein, trading as Trans- 
port Amoco Service, under "Conditions", paragraph 1 that- 
"The unqualified word "Insured" -- applies to Mr. Lazarus 
and under the terms of the policy he is covered. So the 

only issue, as I see it, remaining in this case is whether 

or not on May 3d, is it? 


Mr. Graham: May 3d, 1949. 

The Court: That they were partners. 

Mr. Graham: Yes, sir. 

The Court: All Iam looking at is the only issue left in this 

case, whether or not the partnership existed on May 3d, 1949. 

It appears from the answer of Manufacturers to the complaint, 
in the pre-trial order and from its position on the trial that Manufacturers 
always refused to recognize Lazarus as an insured under the policy and 
it took the same position on the two trials and appeal in the Hudson Liti- 
gation. Consequently, that part of the verdict in the instant case which 


awarded $1, 250 damages for attorneys’ fees on wrongful refusal to de- 


fend Lazarus on the Hudson trials (while it defended Rubinstein alone 
and extricated him from liability on the first Hudson trial) stands on an 
independent footing legally even if there had been a close question in the 
evidence in the instant trial as to whether the partnership was in exis- 
tence on May 3, 1949, which is far from being the case on the testimony 
of both partners and the documentary evidence which will be detailed 
for greater clarity under the argument. 





a 


Lazarus contends that there was substantial and ample evidence 
at the trial that the partnership of Lazarus and Rubinstein, trading as 
Transport Amoco Service, had not been "dissolved" on May 3, 1949. But, 
in this connection it should be noticed that the District Judge refused re- 
quests to charge Nos. 5 and 7 of Lazarus (and see discussion orally) that 
the tort liability of partners continues as to all partners between "“dis- 
solution" and "termination" -- that is, winding up of partnership affairs-- 
in the case of going business which cannot ordinarily be terminated in- 
stantaneously when one partner elects to "dissolve" such a partnership 
(J. A. 41-42; 211-218). Instead, the District Judge charged in effect 
that the liability of partners in tort ends when a partnership at will is 
"dissolved" and that the partnership continues thereafter only in a limited 
sense for the purpose of getting in the assets, settling liabilities and 
making distribution of the partnership assets. (J. A. 225-227). This 
restricted and erroneous view of the law gave Manufacturers more than 
it was entitled to under the law of partnership, but even on that unduly 
narrow view of partnership tort responsibility as to both a withdrawing 
and liquidating partner, the evidence clearly made a jury issue as to 
whether the partnership was in "existence" on May 3, 1949, and it is 





contended the action of the District Judge in setting the verdict aside is 


a 
arbitrary, an invasion of the province of the jury, and clearly erroneous. 
| 


| 
1 "There is an essential difference between "dissolution" and "termination" of a 


partnership (Bayer v. Bayer, 214 N. Y.S. 322,215 App. Div. 454) which is recognized. 
in various statutes, including the Uniform Partmership Act, in tiat on dissolution 
the partnership is not terminated, but continues until the winding up! of partner- 
ship affairs is completed, " 68 C.J.S. sec. 330, p.842, citing additionally, 

Pearson v. Higgins, (9 Cir.), 49 F.2d 47; Lamborn & Co. v. United States, Ct. 

Cl. , 65 F. Supp. 569; Carlson v. Phillips, 326 Ill. App.594, 63 N. E./ 2d. : 

First National Bank v. White, 268 Ill. App.414; Webber v. Rosenberg, 318 Mass. 
768, 64 N.E. 2d. 98; Vanderplow v. Fredericks, 321 Mich. 483, 32 N. W. 2d. 718; 
Bell v. Porter, 261 Mich. 97; In Re Heller's Estate, 319 Pa. 135, 178 A. 681; 
Elliott-Lewis Electrical Co. v. Hausman, 104 Pa. Super. 322, 158 A, 626. 


See, White v. Moore, 130 W. Va. 390, 43 S. E.2d.299, holding that a partnership 
must, in contemplation of law, have a continuance so far as respects the winding 
up of its affairs until its affairs are settled and outstanding engagements are made 
good. 


See, Sutherland v. Mayer, 271 U.S.272, at 288, 70 L. Ed. 943, 46 S. Ct. 538: 
"Upon the dissolution of a partnership, the general rule is that the liquidating 
partner or partners must settle up the partnership affairs within a reasonable 
time and, after payment of the partnership debts and liabilities, di ide the 
(footnote continued on page 8) 
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It should also be noticed that when the District Judge in his order grant- 
ing judgment n.o.v. made a finding that there was no substantial evidence 


(footnote cont'd.) proceeds among the partners according to their interests, Clay 
v. Field, 138 U.S. 464,473." 


Lindley on Partnership, 11 Ed. p. 723 says: "That after dissolution and notice, 
partners, unless they continue to hold themselves out as partners, (1) cease to 
be responsible for future acts of each other (k), except so far as such acts are 


necessary for the winding up of the partnership." (underlining supplied) 


See, also, Jacobs v. Maryland Casualty Co., 191 N. Y.S. 692, 198 App. Div. 470, 
472: "If the co-partnership is liable, each member of the co-partmership is indi- 
vidually liable and an action may be maintained against a member of the co- 
partnership as joint tort feasor. Matter of Peck, 206 N.Y.55. An indemnity 
policy of insurance issued to the co-partnership covers the member of the co- 
partnership in respect to his individual liability for a tort of the co-partnmership, 
but it does not cover him for a tort committed by him or his employee in his 
private affairs; that is, apart from his partmership affairs. Hartigan v. Casualty 
Co. of America, 227N.Y. 175." . 


Crane on Partnership, 2d. Ed.p. 435, referring to powers of a liquidating partner 
after dissolution says: "If he commits a tort in the course of winding up, itis a 
liability of the partnership, " citing Voss v. Arthurs, 129 Ark. 143,195 S.W. 680; 
Powell v. Roberts, 116 Mo. App. 629, 92 S.W. 752. Compare, Wallon v. Rankin, 
(9 Cir.), 173 F.2d 488, 492-493. 


At common law the liability of partners is joint and several, Weaver v. Marcus, 
(4 Cir.), 165 F.2d 862, 175 ALR 1305. See, also D.C. Code (1951), 

41-102, relating to limited partnerships: "Such partnership may consist of one 
or more persons, who shall be called general partners and who shall be jointly 
and severally responsible as general partners are by law, * *". 


See, also, Phillips v. United States, 61 App. D.C. 206, 212, 59 F.2d 881, 
cert. den. Fidelity & Deposit Co. of Md. v. United States, 287 U. S. 639, 77 
L. Ed. 553, 53 S. Ct. 88, "The agreement between Stevens and Phillips was in 
the nature of a partnership agreement. It provided for an apportionment of the 
work, a division of the profits, and a common undertaking. These constitute 
the elements of a partnership. Ward v. Thompson, 22 How. 330, 334, 16 L. Ed. 
249. Each of the parmers was not only an agent for the partnership but an agent 
for the other partner. They were, therefore, liable for the default or fraud of 
each within the scope of the common undertaking. Castle v. Bullard, 23 How. 
172, 16 L. Ed. 424; McIntyre v. Kavenaugh, 242 U.S. 138, 37S. Ct. 38, 61 L. 
Ed. 205; Strang v. Bradner, 114 U.S. 555, 561, 5 S.Ct. 1038, 29 L.Ed. 248; 
James-Dickerson Co. v. Harry, 273 U.S, 119, 122, 123, 47 S.Ct. 308;National 


Savings & Trust Co. v. Sands, 44 App. D.C. 20." 


In the Kavenaugh case, supra, the Court said: "That partners are individually 
responsible for torts by a firm when acting within the general scope of its business, 
whether they personally participate therein or not, we regard as entirely clear." 
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showing that the partnership was in “existence” on May 3, 1949, he 
meant "existence" as meaning the date of "dissolution, " as distinguished 
from the date of "termination" or winding-up of the partnership. In 
other words it was the erroneous view of the District Judge throughout 
the trial that it was the "dissolution" which ended tort responsibility. 
(J. A. 85; 225-227). | 


Although all the material evidence bearing on the actual exis- 
tence of the partnership on May 3, 1949 will be detailed under the argu- 
ment to avoid unnecessary duplication, short references td the testimony 
of both partners will quickly demonstrate the substantiality of the evi- 
dence before the jury on that issue. Lazarus testified that/the partner- 
ship with Rubinstein was formed on August 23, 1948. The partnership 
agreement was to operate the Transport Amoco Service station at 1231 
New York Avenue N.E. in the District of Columbia and all ‘profits and 
losses were to be borne by the partners on a fifty-fifty basis. Rubin- 
stein was to work at the station supervising some four or five station 
employees and waiting on customers. (J.A. 105-112; 130;134). Lazarus 
testified that he had taken no action to dissolve that partnership through 
May 3, 1949, when the Hudson injury arose. (J. A. 108-110). Rubinstein, 
called as a witness by Manufacturers, admitted on cross-examination 
that through May 3, 1949 he had never told Lazarus that he was dissolving 
the partnership and there is nothing in his whole testimony which mili- 
tates against that admission. (J. A. 186; 178-193). Rubinstein further 
testified at the trial that he employed Bertrand H. Merwin, | a member 
of the bar to draw up an agreement to be signed by Lazarus and by 
Merwin, on behalf of Rubinstein, dissolving the partnership and settling 
the ownership of the partnership assets. This agreement was actually 
signed and sworn to by Lazarus and Merwin, as agent for Rubinstein, on 
May 17, 1949, two full weeks after the Hudson accident on May 3, 1949. 
(J. A. 240; 187-189). | 


That agreement was in evidence as Lazarus exhibit No. 14, and 


because the official court reporter did not copy its wording into the 
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transcript and it was not noticed until the record was filed here, the 
agreement was added to the record by stipulation. It reads as follows: 
(J.A. 240) 


Know all men by these presents that: Whereas, Arthur 
Rubinstein and David Lazarus, both of Washington, D.C. 
purchased the Transport Amoco Station,1231 New York 
Avenue N. E., thereby entered into business as partners 
on August 23, 1948; and whereas, the said Arthur Rubin- 
stein and said David Lazarus have mutually agreed to 
dissolve said co-partnership by mutual consent; It is 
hereby stipulated and agreed that all the assets of any 
kind or nature, all outstanding accounts, equipment, 
fixtures and the good will of said business shall be the 
property of David Lazarus for his own use forever. The 
said David Lazarus agrees to assume and pay all liabilities 
of said partnership heretofore owed by the said Arthur 
Rubinstein, the said David Lazarus hereby agrees to re- 
lease and discharge Arthur Rubinstein, his heirs, exe- 
cutors and administrators of and from all manner of 
actions, causes of action, suits, claims and demands 
whatsoever in law or equity that have arisen or shall 
arise against said partnership. 


In witness whereof I have hereunto set my hand and seal 
this 17 day of May 1949. 


/s/ David Lazarus 
/s/ Bertrand H. Merwin 
Counsellor at law 
1424-K Street N. W. 
Washington, D. C. 


Sworn and subscribed to before 
me a notary public in and for the 
District of Columbia, this 17 day 
of May 1949. 


/s/ Herman Sokoloff 
My commission expires June 30, 1951 

The only evidence that Manufacturers offered against the testi- 
mony of both partners that the partnership had not been dissolved on 
May 3, 1949, was the testimony of Rubinstein that for about ten days be- 
fore May 3, 1949, he had not reported to the station for work and during 
part of that time was selling pots and pans for Metalcraft by home appoint- 
ment and demonstration without the knowledge of Lazarus that Rubinstein 
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was engaged in this outside activity (J. A. 181; 190); that after May 3, 
1949, Rubinstein took a job with the Hecht Company selling shoes (J. A. 
190) and that on April 28,1949, Lazarus went to the Riggs Bank where 

the partnership had a joint partnership account on which both partners 
could draw and told Mr. Auldridge, vice-president of the bank, that he 
wanted Rubinstein's name taken off the account so that he could not 
withdraw new money Lazarus was putting into the account tolkeep the 
station going (J. A. 147;149;153-154). This was followed by Mr. 

Auldridge drawing up a banker's letter 7 signed by Lazarus that Rubin- 
stein was no longer a partner in Transport Amoco Service (J. A. 197- 
208). In this connection the testimony of Mr. Auldridge, reading from 

the ledger sheet, showed that the partnership account was frequently over- 
drawn in the month of April 1949, and on April 28,1949, had a balance 

of only several hundred dollars. (J. A. 197-208). However, it is impor- 
tant to notice that Rubinstein testified that he never knew Lazarus had 
taken that action with respect to the partnership account and in his testi- 
mony questioned the legal authority properly of that unilateral action by 
Lazarus without his knowledge. (J. A. 185-186). | 


o Auldrige had known Lazarus as a customer of the bank for 20 years and 
Lazarus frequently asked him for advice. The letter which Auldrige drafted 

on April 28, 1949 was his text and Lazarus signed it. This Court has recognized 
that forms prepared by bankers primarily to protect bank liability have no con- 
trolling force as to what the relationship and property interests of the depositors 
actuaily is inter se. See, for comparison, Imirie v. Imirie, 100 U.S. App. 
D.C. 371, 246 F.2d 652, citing Harrington v. Emmerman, 88 U. 5S. App. 

D. C. 23, 186 F.2d 757; Murray v. Gadson, 91 U. S. App. D.C. 38, 197 F. 

2d. 194, 33 ALR 2d. 554; Thompson v. Thompson, 100 U. S. App. D. C. 285, 
244 F.2d. 374. This bank letter signed by Lazarus could not affect the 
partnership interest of Rubinstein in the account. Rubinstein knew nothing 
about it admittedly, never attempted to draw on the account after April 28, 

1949, and, of course, knew on all his testimony that the balance was low and 
that the partnership had never shown any profit for division between the 
partners after paying rent, employees, etc. plus $100.00 a week to Rubinstein 
as salary, later reduced to $75.00 per week when Lazarus brought his son-in- 
law to the station to work as an employee. (J.A. 197-208). 





i 
| 
| 
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In the view that the above conduct of the partners could not be 
found to be an unequivocal notice by one partner to another of a firm in- 
tention to dissolve and that there was nothing of legal significance against 
the testimony of both partners that neither had notified the other of an 
intention to dissolve prior to the Hudson accident on May 3, 1949, Lazarus 
moved for a directed verdict, which was denied. (J. A. 208-210). Manu- 
facturers also moved feebly on the basis of "all the credible testimony" 
for a directed verdict, which was denied. (J.A. 210-211). 


The District Judge gave a full and fair charge to the jury, ex- 
cept that he refused the requested instructions dealing with partnership 
tort liability between "dissolution" and "termination"; that is, winding 
up the partnership affairs within a reasonable time in the case of a going 
business. (J. A. 218; 224-227; 230). After the jury had been out a consi- 
derable time they asked further instruction as to whether they could find 
under the evidence that the agreement of May 17,1949, supra, was the 
date of dissolution and were told that they could. (J.A. 233). The jury 
asked still further instruction as to how a partnership could be dissolved 
by acts of the partners themselves and were told properly that one part- 


ner could dissolve by an unequivocal notice of intention to do so to the 


other partner or they could find dissolution from the acts of the partner 


or partners conduct plainly inconsistent with the continuation of the 
partnership. (J. A. 232-233). Thus, the jury dealt pointedly with all the 
ultimate jury questions on which the sole issue of "existence" or non- 
existence of the partnership on May 3, 1949 turned. 


In the charge the court properly instructed the jury that Manu- 
facturers having admitted that the partnership was in existence when the 
policy was issued the presumption was that it continued in existence un- 
til the contrary appeared by proof and that on the issue of "existence" 
Manufacturers had the initial burden of going forward with the evidence 
on that point, which, if carried by it prima facie, placed. the full bur- 
den of proof on Lazarus by a preponderance of the evidence. The verdict, 
being a general verdict, is indecipherable as to what the jury found as 





| 
| 
| 
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to whether or not Manufacturers carried its initial burden of going for- 


ward with the evidence and, consequently, it is contended that on this 
aspect alone the judgment non obstante veredicto is clearly erroneous. 
(J. A. 223-224). | 
Finally, this Court will notice that the indemnity policy here 
(J. A.7) was obviously designed to cover the operations of a)particular 
business known as Transport Amoco Service, at 1231 New York Avenue 
N.E., and under the definition of "Insured" was intended to cover all 
persons actively connected with that business operation, without regard 
to whether they were individuals, a partnership or a corporation. The 
policy as delivered was rife with ambiguity as applied to a partnership 
operation. While not exhaustive as to the ambiguities, some of the glar- 
ing ones are as follows: Does the protection cease the moment the part- 
nership is "dissolved" as distinguished from its "termination", or wind- 
ing up within a reasonable time? Does it cover the tort liability of 
Lazarus as a liquidating partner after "dissolution " and during a reason- 
able winding up period, especially in the case of a going business which 
ordinarily cannot be wound up instantaneously? As the policy (J. A. 7) 
does not say that it terminates immediately upon "dissolution" of a part- 
nership and the policy was designed to cover a particular business opera- 
tion without regard to who was operating it, is it not immaterial in the 
circumstances here whether the partnership was technically; "dissolved" 
prior to May 3, 1949, and on that date was being operated by a "Liqui- 
dating” partner pending final winding-up of the partnership affairs? In 
a ak policy will be liberally construed in favor of the object to be accomplished 
and the conditions and provisions therein will be strictly construed against in- 
surer, '' Reserve Life Insurance Co. v. Marr, (9 Cir.), 254 F.2d 289, 291. 


All ambiguities: will be resolved against the insurer: Buchanan v. 
Massachusetts Protective Assn., 96 U.S. App. D. C. 144, 223 F.2d. 609; Hayes v. 
Home Life Insurance Co., 83 U.S. App. D. C. 110, 168 F.2d. 152; son v. New 
York Lite Insurance Co., 83 U.S. App. D. C.115, 167 F.2d. 233; Ssuaivinia 
Indemnity Fire Corp. v. Aldridge, 73 App. D.C. 161,117 F. 2d. 74, 183 ALR 914; 
Mays v. New Amsterdam Casualty Co., 40 App. D. C. 249,46 LRA (n. s.) 1108, 
cert.den. 238 U.S. 624, 59 L. Bd. 1494, 35 S. Ct. 662. | 

Provisions which are doubtful or ambiguous and susceptible of different 
reasonable constructions will be construed most favorably to the ‘insured: 
Mutual Life Insurance Co. v. Hurni Packing Co., 263 U.S. 167, 68 L. Ed. 235, 
44 S. Ct. 90, 31 ALR 102; Bowles v. Mutual Benefit Health & Accitent Assn. , 

99 F.2d.44, 119 ALR 756; National Bank v. Fidelity & Casualty Co., 125 F. 2d. 


920, 140 ALR 694. Noctaote cont'd. on page 14) 
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view of the fact: that partnership liability is joint and several, does an 


insurance carrier owing perfect good faith to the policyholder, have 
standing to raise a nice question by using one partner against the other, 
as Manufacturers did on this trial and on the first Hudson trial, although 
there were no cross or adversary issues between Lazarus and Rubinstein 
inter se with respect to the partnership status or anything else, as to the 
precise date on which the partnership was "dissolved". These ambiguities 
and other questions are raised and urged by Lazarus here; but, as 


(footnote cont'd. from preceding page) 


Consequently, because of this ambiguity, Lazarus contends the proper con- 
struction of the policy is that it provides indemnity to both partners during 
the life of the policy until the termination or winding-up of the partnership 
affairs and as such protects the tort liability in the case of a going concern 

as to both the withdrawing or dissolving partner and the remaining or 
"liquidating" partner. As the evidence at the trial was conclusive that the 
partnership had not been "terminated" or wound up on the critical date of 

May 3, 1949, irrespective of what might have been argued on the facts to 

the jury with respect to "dissolution" date, the District Judge properly 

should have directed a verdict in favor of Lazarus with respect to the judg- 
ments and costs held by the administratrix against Lazarus, leaving only to 
the jury fixing ofthe amount of damages for wrongful refusal of Manufacturers 
to defend Lazarus on the two Hudson trials. The same result was clearly 
called for if after "dissolution" and during the winding-up period the liability 
of Lazarus was individual, as distinguished from the joint and several liability 
of a partner as such, because this policy was drawn to protect the! operations 
of a particular business at a particular location without regard to how it was 
owned; i.e. whether ‘owned individually, as a partnership, or corporate. 
Whether Lazarus after "dissolution" and during the winding-up had a joint or 
several liability in the operation of the business did not increase any risk 
assumed by Manufacturers in any sense. However, as there was substantial 
and abundant evidence before the jury that this partnership had not even been 
"di ssolved"t on May 3, 1949, this Court may not reach the construction of 

the policy, which would be decisive here that the judgment n.o.v. is clearly 
wrong on independent grounds; however, because of a widespread miscon- 
ception at the bar and by the District Judge below, as well as by Judge Bailey 
on the first Hudson trial with respect to the tort liability of partners during 
the winding-up period, we urge this Court to pass on those points for guidance 
below in order to clear up a misconception, without regard to what the mean- 
ing of a particular policy is, that tort liability of partners ceases instan- 
taneously on "dissolution". See the argument on requests for instructions in 
which this point was made and rejected below. (J. A. 211-218). The District 
Judge granted the n.o.v. solely on his finding in the order that there was no 
substantial evidence showing the partnership was in existence on May 3, 1949, 
meaning by existence - "dissolved." As the n.o.v. proceeded on a wrong pre- 
mise as to partnership liability, no reason appears why the n.o.v. cannot be 
set aside on the above independent consideration, even though the District 
Judge rejected them and submitted the case to the jury on the very narrow 
ground of "dissolution" date, which gave Manufacturers more than it was en- 
titled to under correct legal principles. 
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previously stated the District Judge submitted this case to the jury as to 
the dissolution” date alone, although instructing that after dissolution, 
the partnership continued in a limited sense for the purpose of collect- 
ing assets, paying liabilities and distributing the partnership assets, 
with nothing said about liability of the carrier during such winding up. 
However, as already stated, even on that unduly restricted premise, as 
the argument will show, there was substantial and abundant evidence be- 
fore the jury that this partnership had not in fact been dissolved on May 
3, 1949 and that liability attached under the policy. 


| 
| 
| 


STATEMENT OF POINTS OF ERROR ON APPEAL | 


1 F The District Court erred in setting aside the verdict and judg- 
ment entered thereon and in granting the motion of appellee for judg- 
ment in its favor notwithstanding the verdict. | 


2. The District Court erred in granting said judgment hon obstante 
veredicto because such action of the Court violated the rights of appel- 
lant under the Seventh Amendment to the Federal Constitution in that 

the Court in effect erroneously re-examined the ultimate question tried 





to the jury otherwise than according to the rules of the common law. 


SUMMARY OF ARGUMENT 


is There was substantial and abundant evidence that the partner- 
ship between Lazarus and Rubinstein had not been dissolved on May 3, 
1949, when the Hudson negligence occurred which gave rise to the judg- 


ments against Lazarus, which he sought in this action to compel appellee 
to pay, plus attorneys’ fees on the admitted refusal of appellee to defend 
him on either of the two trials or appeal in the Hudson case. Both part- 
ners testified before the jury that neither had given the other notice of 
an intention to dissolve the partnership through May 3, 1949, (J. A. 108- 
109; 186-189). Additionally, the agreement signed by Lazarus and the 
attorney for Rubinstein on May 17, 1949, expressly referred to dissolu- 
tion of the partnership by mutual consent and, if there had been no other 
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evidence in the case, this document alone would have made a fair jury 
question in any event as to the date when the partnership was in fact 
dissolved (J. A. 189;240). The District Judge had no doubt at the trial 
that the evidence made a jury question on that issue. The action of the 
District Judge thereafter in drafting his own order, without setting the 
motion for judgment non obstante down for argument, is arbitrary, an 
invasion of the province of the jury, and clearly erroneous. This action 
is also inexplicable on the evidence in this record. 


2. Appellee offered only some insignificant circumstances against 
the above uncontradicted testimony of the partners and the dissolution 
agreement of May 17,1949, which consisted of Rubinstein's testimony 
that he did not report to the service station for work for about ten days 
prior to May 3, 1949, although admitting he never told Lazarus at any- 
time through May 3, 1949 that he was withdrawing as a partner, and the 
action of Lazarus in signing a letter on April 28,1949, prepared by the 
Riggs Bank, taking Rubinstein's name off the partnership account as to 
new funds that Lazarus was borrowing and putting into the business to 
keep it going. The mere leaving of partnership premises by one partner, 
even as to one who never returned, did not terminate the partnership. 
Hagen v. Dundore, 187 Md.430, 50 A.2d, 570,574. The action of Lazarus 
in signing the bank drafted letter taking Rubinstein's name off the account 
with respect to new money supplied by Lazarus alone had no significance 
legally here because Rubinstein admitted he never knew about it, had not 
attempted to draw on the account after April 28,1949, admittedly he 
knew that the partnership account had been frequently overdrawn during 
April 1949, and that the service station had never shown any profit for 
the partners after expenses anda salary to Rubinstein and one, Sorren- 
tino, son-in-law of Lazarus (J. A. 185-186; 179). 


The District Judge refused requests to charge that the tort 
liability of partners continues after "dissolution" and prior to "termina- 
tion" of the partnership and submitted to the jury the sole issue as 


whether the partnership was in existence on May 3, 1949 on the premise 
that tort liability of the partners terminated upon "dissolution" and that 











a 
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the partnership, after such dissolution, continued only for the imited 
purpose of winding up, with nothing said in the charge about tort liability 
of either a withdrawing or "liquidating" partner during a reasonable 
winding-up period as applied to a going business. (J. A. 211-218; 226- 
227; 230). But even upon that unduly narrow charge, more favorable 

to appellee than it was entitled to, there was substantial and overwhelm- 
ing evidence that this partnership had not been dissolved on May 3, 1949, 
which is the controlling date as to appellee's liability under the indem- 
nity policy in suit. In any view the evidence presented a typical jury 
question and fairly might be said to have required a directed verdict 

for Lazarus. The order of the District Judge should be reversed and 
the verdict and judgment thereon reinstated. In this connection it should 
be noted that the District Court denied the alternative motion bf appellee 
for a new trial. (J.A.85). The decision here will finally terminate this 
litigation which is the last phase of litigation begun by the Hudson action 
in 1950. | 





3. The award by the jury of $1, 250 attorney's fees to Lazarus upon 
the admitted refusal of appellee, in accordance with its obligation under 
the policy, to defend Lazarus upon each of the two trials of the Hudson 
case or upon the appeal in that case, stands on an independent footing. 
Even if there had been a close question as to whether the partnership 
was in existence on May 3, 1949, appellee could not arbitrarily resolve 
that question in its own favor and having declined to defend of even recog- 
nize Lazarus as an insured under the policy even as late as this trial, 
appellee is liable for attorneys’ fees incurred in any view. Appellee, 
while recognizing Rubinstein alone as the insured under the policy and 
consistently denying that Lazarus was an insured, defended Rubinstein 
alone on the first trial of the Hudson case. When appellee admitted in 

its opening statement to the jury in the instant trial that the partnership 





between Lazarus and Rubinstein was in existence on Septe ber 1, 1949, 
when the policy was issued to run for one year, the District J udge read- 
ing from the policy, ruled that Lazarus was also an insured under the 


policy which reads: ! 
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"Insured: The unqualified word "Insured" wherever used 
includes not only the named insured but also any partner 
thereof, if the named insured is a partnership, * *" 


4, Although there was substantial and abundant evidence at the 
trial that this partnership had not been "dissolved" on May 3, 1949, with 
not even a scintilla against it, still another aspect shows that the judg- 
ment notwithstanding the verdict is clearly erroneous. At the trial 
Manufacturers admitted that the partnership was in existence when the 


policy was issued and the Court thereupon, reading from the policy as 

to the "Insured" thereunder, properly ruled that Lazarus was an in- 
sured under the policy. (J.A.100;219). In the charge to the jury, the 
District Judge properly told the jury that a partnership once shown to be 
in existence was presumed to continue in existence until the contrary 
appeared by evidence. This charge was reasonable and proper because 
here this partnership had a span of about nine months. In this posture 
of the case, the District Judge further charged the jury that Manu- 
facturers had the initial burden of going forward with the evidence tend- 
ing to show that the partnership was not in existence on May 3,1949, which 
if established prima facie by Manufacturers, placed the full burden of 
proof on that issue on Lazarus (J. A. 224). As the verdict was a general 
verdict, it is impossible to tell what the jury found with respect to Manu- 
facturers’ initial burden of going forward with the evidence, especiaily 
as its evidence was so thin as not to amount to a scintilla. Therefore, 
this verdict may have independently rested on the jury findings as to the 
distribution of the burden of the evidence; that is, the jury may have 
found that Manufacturers entirely failed in its burden of going forward 
with the evidence initially or it may have found that in any view Lazarus 
carried the full burden of proof. This aspect would seem decisive on 
this general verdict. (J. A. 235) See, Rowe v. Safeway Stores, Inc., 14 
Wash. 2d. 293, 298: "A general verdict is the integrated final product 

of the jury's findings, and it cannot readily be separated into its com- 
ponent elements. In the words of Edson R. Sunderland, in his scholarly 
article in 29 Yale Law Review 253, 258: 'The peculiarity of the general 
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verdict is the merger into a single indivisible residuum of all matters, 


however numerous, whether of law or fact. Itisa compound made by 
the jury which is incapable of being broken up into its constituent parts. 
No judicial reagents exist for either a qualitative or quantative analysis. 
The law supplies the means for determining neither what facts were 
found, nor what principles of law were applied, nor how the application 
was made. There are therefore three unknown elements which enter into 
the general verdict; (a) the facts; (b) the law; and (c) the application of 
the law to the facts’. 


The judgment notwithstanding the verdict cannot stand under the 
applicable rule for testing the substantiality of the evidence. | | See, 
Simmonds v. Capital Transit Co., 79 U.S. App. D. C. 371, 147 F. 2d. 570: 


The rule, applicable on this appeal, was stated in the 
Shewmaker case, 79 U.S. App. D.C. 102, 143 F.2d. 142* * * 
It requires us, in deciding whether to uphold the verdict 

of the jury or the judgment of the court, to balance the 
weight of the evidence against the judge's determination 
and in favor of the jury's determination; the question 
being, not whether there is sufficient evidence in the 
record to support the judge's findings and decision, but 
whether there is sufficient evidence, when construed 
most favorably for the party upon whom the onus of | 
proof is imposed, from which a jury of reasonable men 
could properly have reached the verdict which was reached. 
Citing Montgomery Ward & Co. v. Duncan, 311 U. Ss. 243, 
85 L.Ed. 147, 61 S.Ct. 189, 196. | 








5. There is not only substantial evidence that this partnership had 
not been "dissolved" on May 3, 1949, and was, therefore, in "existence" 
contrary to the finding of the District Judge that there was no substantial 
evidence to show that it was in "existence", but, if the court below had 
applied the correct rule that partnership tort liability continues fora 
reasonable winding-up period or until "termination", then the evidence 
at the trial was conclusive against Manufacturers. The District J udge 
nowhere said anything with respect to the credibility of the partners; 

and the dissolving and winding-up written agreement of May 17, 1949 is, 
of course, beyond suspicion, having been executed some sixteen months 
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before Garland Hudson filed suit. Even had there been a question of 
credibility, the matter was for the jury. See, Berry v. United States, 
312 U.S. 450,452, 85 L.Ed.945, 61 S. Ct. 637: "Rule 50 (FRCP) goes 
further than the old practice in that District judges, under certain cir- 
cumstances, are now expressly declared to have the right (but not the 


mandatory duty) to enter a judgment contrary to the jury's verdict with- 


out granting a new trial. But that rule has not taken from juries and 
given to judges any part of the exclusive power of juries to weigh evi- 
dence and determine contested issues of fact -- a jury being the consti- 
tutional tribunal provided for trying facts in courts of law." 


ARGUMENT 


The points of error contend that the District Court was in 
clear error in setting aside the verdict and granting judgment notwith- 
standing the verdict (and judgment thereon) in favor of appellee and that 
what the District Court did here in its order finding that there was no 
substantial evidence showing that the partnership between Lazarus and 
Rubinstein was in existence on May 3, 1949 amounted to a re-examination 
of a verdict based on substantial and even abundant evidence otherwise 
than according to the course and rules of the common law in violation 
of the Seventh Amendment to the Federal Constitution. 


= The rules governing decision here are well known: 


Montgomery Ward & Co. v. Duncan, 311 U.S. at 251, 61 S.Ct. at 194, . held: 

"The motion for judgment cannot be granted unless, as a matter of law, the 
opponent of the movant failed to make a case, and, therefore, a verdict in 
movant's favor should have been directed." 

In O'Day v. Chicago River & Indiana Ry. Co., (7 Cir.), 216 F.2d. 79, at 
82, the court said: "The rule is well established that a motion for a judgment 
notwithstanding the verdict presents only a question of law as to whether, when 
all the evidence is considered together with all reasonable inferences most 
favorable to plaintiff, there is a total failure or lack of evidence to prove any 
necessary element of plaintiff's case."" To the same effect see, Snead v. New 
York Central (4 Cir.), 216 F.2d. 169, at 172; Burckam v. J.P. Stevens, (4 
Cir.), 209 F.2d. 35! Standard Accident Insurance Co. v. Wringet, (9 Cir.), 
197 F.2d. 97; Nattens v. Grolier Society, Inc., (7 Cir.), 195 F.2d.449; Moist 
Cold Refrigerator Co,, Inc. v. Lou Johnson Co., Inc. (9 Cir.), 249 F.2d. 246, 
at 251; Simmonds v. Capital Transit Co., 79 U.S. App. D.C. 371, 147 F.2d. 
570. 
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The District Court entered the judgment notwithstanding the 
verdict on its own prepared order. The Court did not set the motion of 
appellee down for oral argument, but the points and authorities on both 





sides were fairly full. There is no opinion or other intimation by the 
court below as to the reasons for the judgment n.o.v., nor any inti- 
mation anywhere in the record with respect to the credibility of the 
testimony on either side. It is stoutly maintained here that the judg- 
ment n.o.v. is arbitrary, an invasion of the province of the jury, ad 
clearly erroneous. All the material testimony and evidence in the 

case on both sides will be briefed below to show that the District Court 
was obviously wrong in finding there was no substantial evidence to sup- 
port the general verdict of the jury on the sole issue as to whether or 
not the partnership, trading as, Transport Amoco Service, was in exis- 
tence on May 3, 1949, the date of the Hudson negligence which gave rise 
to the judgments in favor of Ora Green Hudson, as administratrix of the 


estate of Garland Hudson, deceased, against Lazarus, aside from the 


subsidiary part of the verdict awarding Lazarus $1, 250 damages for 


attorneys’ fees incurred upon the wrongful refusal of Manufacturers to 
defend Lazarus on the two trials of the Hudson case, as well ds refusal 
to defend him on the appeal from the first judgment. Hudson v. Lazarus, 
95 U.S. App.D.C.16, 217 F.2d. 344. | 


The Evidence At The Trial With Comment As To 
Pivotal Testimony. 
Lazarus testified that he formed a partnership with Rubinstein, 
who was related to him through marriage, about August 23, 1948, to 
operate a single gasoline service station at 1231 New York Avenue N. E. 
in the District of Columbia. About that time both parties went to the 
American Oil Company together, which owned the station, and signed 
a lease agreement for the station as partners. (J. A. 105). There was 
no other written agreement between the partners. (J.A.105). The part- 
nership agreement was to divide profits and losses fifty-fifty.' (J. A. 105- 
106). Both partners appeared at the Riggs bank about August 26, 1948 and 
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opened a partnership account, both partners having the right to draw on 
the account on their own signature. (J. A. 107-108). No action had been 
taken to dissolve the partnership through May 3, 1949. (J. A. 108-109) 
Lazarus advanced some $3, 000 to the partnership to get it started. (J. A. 
183). Rubinstein worked at the station as manager and received $100 
per week out of partnership funds. (J.A. 112). Lazarus was active in 
the station and went out and got trucking accounts, took money to the 
bank, waited on customers and signed checks for the operating expenses. 
(J.A. 111). "I saw that the place was run correctly," (J. A. 111). On 
May 3d. or 4th. 1949, "We (Lazarus and Rubinstein) had been arguing 
about this accident. He (Rubinstein) would catch a customer, when 
some one drove up."" The Court: And fill up the tank? A, Yes, sir. 
(J. A. 110-111). Rubinstein stood half the expenses on May 3d. and 4th 
1949. (J. A. 111). The station employed half a dozen boys. (J. A. 112). 
"Usually Rubinstein or I was there.” (J. A. 112). Four or five months 
before May 3, 1949, Lazarus put his son-in-law to work at the station 
as anemployee. (J.A. 112). The partnership was dissolved when he 
signed the "letter" of May 17,1949, which refers to the agreement drawn 
by Bertrand H. Merwin, as attorney for Rubinstein and signed by him as 
agent for Rubinsten and by Lazarus and sworn to on May 17, 1949. (J. A. 
164-165; 168-169). This agreement was copied in full into the state- 
ment of the case, was admitted into evidence as plaintiff's exhibit 14, 
and appears in a supplement to the record here by stipulation. (J.A. 240). 
The daughter of Lazarus divorced Sorrentino in the same year of the 
Hudson accident (1949) and he had not seen him since. (J. A. 112-113). 
The American Oil Company dealer agreement with both partners was.in 
evidence. (J. A. 115). 


Rubinstein was on duty at the station on May 3, 1949 and he re- 
ceived a telephone call from him about the Hudson accident and as a re- 
sult went to the station that day. (J. A. 134;168). The police called the 
station about the accident on May 3, 1949. (J. A. 128-134). Rubinstein 
or Lazarus filled out the Hudson accident report. (J.A. 128-129). "He 


(Rubinstein) was a partner until the Amoco people dissolved us, which 
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was after May 3, yes, sir." (J. A. 129-130). Lazarus had no other 
partner on May 3, 1949. (J. A. 130). Sorrentino was not a partner on 
May 3, 1949. (J. A, 132). The station belonged to American Oil Com- 
pany, "so I could not take in no partners." (J. A. 132). "I did not take 
Rubinstein in. We went to the American Oil Company together." (J. A. 135) 
Sorrentino was never a partner and never represented him as a partner 
(J. A. 132). Rubinstein was actively engaged in the station in May 1949. 
(J.A.110-111). "The American Oil Company signs the partners in. i" 

(J. A. 135) Rubinstein was the only other partner on May 3, 1949 (J. A, 
135). Lazarus further testified that the partnership was dissolved on 
May 17, 1949; that he and Rubinstein never talked about dissolving at 
all; and they were partners right up until May 17th. (J. A. 130; 168-169). 
The station never showed a profit and Lazarus split the losses. (J. A. 


141). The premium on the policy was paid out of partnership funds in 
the Riggs account. (J. A. 164). "After the accident ** Mr. Rubinstein 
came and told me that if I wanted the station back, if I would resume 


(sic) all responsibility and to date the agreement before the accident 
happened, he would give me the station and I would not have to pay him 
no more then, no more money for the station" (J. A. 150-151), ‘When 
the accident occurred, Rubinstein told me he did not want to have any- 
thing to do with it. I don't know if that is wrong or right." (J./A. 140). 


Shown a partnership information return to the United States 
filed on September 20,1950, some sixteen months after the Hudson acci- 
dent and about one year after Lazarus sold the station, Lazarus admitted 
his signature to the return, said it had been prepared by one Lipshultz, 

a long time accountant employed by Rubinstein, and he had no | recollection 
of how an erroneous statement was made in the return stating that the 
partnership of Rubinstein and Lazarus had been succeeded by lone be- 
tween Lazarus and Sorrentino on May 2, 1949 (J. A. 136-141).| He did not 
know how it happened that May 2 was set out in the return; "Why should 

it be two days before the accident? (J. A. 137). There was nothing on 
the return that he filled in, except his signature. (J. A. 142) Other testi- 
mony by Lazarus indicates that Rubinstein had a hand in fixing the May 1, 
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1949 date so as to make it appear falsely that he had no connection with 
the station on May 3, 1949. (J. A. 138-139; 149-151; 152-153). 


Lazarus further testified that he put $1, 000 in the Riggs bank 
in April 1949. "Rubinstein notified me there was no money there, and I 
went and put more money in there to keep the account active." He told 
Rubinstein he was "going to put some money into the account” (J. A. ,153) 
and "I went and told the bank manager (Auldridge) that I did not want 
Mr. Rubinstein to withdraw this money." The Court: And that is what 
you signed? A. Yes, sir. No dissolving or anything. (J. A. 153-154). 
The letter to the banx referred to was prepared by Mr. Auldridge, vice- 
president, signed by Lazarus, and from its face is obviously a bank 
form used for withdrawing the authority of a partner to draw on an account. 
(See, defendant's exhibit 3; J. A. 250). Compare, this unilateral action 
by Lazarus with the testimony of Rubinstein that he never knew that 
Lazarus had signed such a letter to Riggs and asked "What right did he 
have to do that." (J. A. 185). Lazarus had a fourth grade education. 
(J.A. 137). 


Thus, in summing up the testimony of Lazarus, it is clear that 
the partnership had not been dissolved on May 3, 1949; that it was dis- 
solved by the written agreement of May 17, 1949; and that Rubinstein was 
active in work at the station through May 3, 1949, when rights under the 
policy became fixed. Lazarus testified that there was no partnership 
between him and Sorrentino through May 3, 1949 and that he took Sorren- 
tino in orally as a partner after the written agreement of May 17, 1949, 
and the statement in the tax return that such a partnership began on May 
2,1949 was incorrect. Lazarus explained the statement in letter form 
given to Riggs as withdrawing the right of Rubinstein to draw on new funds 
supplied by Lazarus to keep the business going; but as appears later, as 
Rubinstein did not know about the letter and admittedly never attempted 
to draw on the account after April 28, 1949, this unilateral transaction 
could not possibly be construed as an unequivacal notice from one part- 
ner to another of!an intention to withdraw or dissolve. Moreover, the 
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letter did not change the partnership interest of Rubinstein in the account 
which had a very low balance at the time and had been frequently overdrawn 
during April 1949. (J.A. 197-207). | 


Turning now to the testimony of Rubinstein, called as a witness by 
Manufacturers, we find the following: On direct, he testified he was 
related to Lazarus by marriage; that he and Lazarus went into business 
together in the summér of 1948 operating a gasoline service station, 
called Transport Amoco, at 1231 New York Avenue. (J.A. 179). That 


Lazarus brought his son-in-law, Sorrentino to work at the station some- 





time in 1949, as an ordinary employee. (J.A. 179). ‘Well, the station 
was not doing too well. He brought Mr. Sorrentino into the station. 

There just wasn't enough there for Mr. Sorrentino and myself and the 
rest of the help to make a living." (J.A. 180). Rubinstein testified he 
left the station around April 20, 1949 and never returned except to come 
back the following Saturday to collect two days’ salary. (J. A. 180-181). 
After he left the station he was seeking employment. (J.A. 181) Late 

in April 1949, he got a job with Century Metalcraft demonstrating kitchen 
ware in households on appointments but told Lazarus nothing about this 
job. (J.A. 181; 190). Nothing appears to show what hours he worked 

on the Metalcraft job. About April 20, -1949, he filed an application for 

a job at the Navy Yard. (J.A. 181). About May 4th. or 5th. (1949) he 
filed a job application with the Hecht Company and subsequently sold shoes 
there. (J. A. 181; 195). | 


On cross examination, Rubinstein testified: That Lazarus "bought 


the station with all of it-this money. I added capital to it afterwards"; and 
"that Lazarus put up $3,000."" He put in about $1,000.""at different 


times. I felt that at times we were running low on money, and I added 





some money of my own." (J.A. 183). During the whole time Rubinstein 
worked at the station he was a partner of Lazarus. (J. A. 183). In the 
beginning beginning he took $100. a week in salary and later voluntarily 
reduced his salary to $75.00 with the added burden of asalary to Sorrentino. 
(J.A. 183-184). Before Sorrentino came to work at the station, he was 
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working 15 hours a day at the station. (J.A. 184) Referring to the 
partnership agreement, "Well, I was to repay Mr. Lazarus back his 
initial investment, as fast as possible, $3,000. --whatever it was, a 
little over $3,000., to pay him back his investment. So far as the rest 
of it after that, we were to split it fifty-fifty." (JA. 185). Lazarus 

put additional money in the partnership account in April(1949) and he 
thought it was $500. (J.A. 185). Lazarus never told him he was going 
to take his (Rubinstein'’s ) name off the partnership account because of 
additional money put in. "No, he never told me that. How could he 

take my name off without me saying so? We were partners." (J.A. 184- 
185). "If it was taken off, [ was never consulted. If you have a partner 
he has to agree to take his name off the bank account." (J. A. 185). 

"No, I didn't know anything about it, if he did it" -- referring to the 
letter signed at Riggs bank. (J.A. 185). The station had four employees; 
Rubinstein and Sorrentino split the hours. (J.A. 186). The station 
never made any money after paying the help. (J. A. 186). Rubinstein 
further testified that he became discontented in April 1949 because he 
was not making enough money to support his family. (J.A. 186). He 


further testified importantly here that he never told Lazarus at any time 


through May 3, 1949 that he was withdrawing as a partner in Transport 
Amoco Service. (J. A. 186-187). That early in May 1949, he employed 
Bertrand H. Merwin, attorney, to draw up papers with respect to the 
station. ‘Well, I engaged Mr. Merwin to draw up legal papers for 
dissolving the partnership." (J.A. 186-187). Merwin drew those papers 
and they were signed on May 17, 1949. (J. A. 187-189). "I know it was 
signed by Mr. Merwin and Mr. Lazarus. " He identified the agreement 
of May 17, 1949 as that agreement; it appears verbatim in the statement 
of the case here and as a supplement to the record on appeal. (J. A. 187- 
189). "Q. Mr. Rubinstein, the purpose in having that agreement of 
May 17th. 1949 signed was to relieve you of your partnership responsibility 
in the operation of Transport Amoco Service? Is that right? A. Yes, 
sir."(J.A. 189). MaxA. Wool was his insurance broker who handled 
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the policy in suit. ‘I called Mr. Wool up and asked him to give me full 
coverage of the station. I left it up to his discretion." (J. A. 189-190). 
He never told Lazarus he was taking an outside job and worked at Metal- 
craft demonstrating pots and pans about 4 or 5 days before May 3, 1949. 
(J.A. 190). Rubinstein denied he reported the Hudson accident to the 
insurance carrier. (J.A. 191). He denied he was at the station on 
May 3d. (J.A. 191). He was not certain whether he filled out the Hudson 
accident report in June 1949. (J.A. 191). Jack Lipschultz was his 
accountant and he had known him all his life. '"He kept all records and 
made up tax returns" and "made up tax returns on his own." G .A. 194- 
195). | 


An analysis of Rubinstein's testimony discloses only three points 


relevant and material to the sole jury issue with respect to the existence 


of the partnership on May 3, 1949. First, the admission that he never 
told Lazarus at any time through May 3, 1949 that he was withdrawing 
or dissolving the partnership is of decisive importance. Second, and 





equally decisive, is his testimony that the written agreement of May 17, 
1949, prepared by and signed by his attorney, Merwin, for him, was 
intended to dissolve the partnership and the agreement itself (J.A. 240) 
so recites along with an assumption of all partnership liabilities by 
Lazarus and a relinquishment by Rubinstein of his interest in the partner- 
ship property and good will to Lazarus. Third, his testimony that he 
never reported for work at the station about ten days before the Hudson 
accident or threreafter was contradicted by the testimony of Lazarus 
that he was working at the station even on May 3 or 4, 1949, waiting on 
customers. The question as to credibility among the two was a typical 
jury question and there is nothing in the record showing any view by the 
District Judge on that score. However, reporting for work to the partner- 
ship premises or failing to report, could have no conclusive bearing on 
the existence of the partnership relation and standing alone, as it does, 
falls far short of showing conduct so hostile and antagonisti¢ to the 
continued existence of the partnership that "dissolution" could even be 
inferred. In any view, what that conduct implied, if it occurred at all, 
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was a jury question and the jury specifically asked in an additional request 
for instruction a charge on that point which was given (J.A. 232-233). 

In Hagen v. Dundore, 187 Md. 430, 50 A. 2d 570, 574, the court specifi- 
cally held that the mere leaving of partnership's premises by one partner 
who worked in the business, and who never returned, did not of itself 
terminate the partnership. Compare, Vangel v. Vangel, 116 C.A. 2d. 
615, 254 P. 24919: "But here the acts of Charles in excluding plaintiffs 
did not ipso facto dissolve the partnership. His acts simply provided 
grounds for an application to a court of equity for such relief. Zerbak 

v. Nasser, 12 Cal. 2d. at 16, 82 P. 2d. 382, 383." Furthermore, 
there was not the slightest corroboration of Rubinstein's testimony that 
for four or five days before May 3, 1949, he was selling pots and pans 
for Metalcraft on household appointments (J. A. 190), which admittedly 
he kept secret from Lazarus. In view of the long hours the station was 
open, the jury could have found on all this evidence, that Rubinstein was 
doing both jobs, especially as Sorrentino and Rubinstein worked different 
shifts at the station. It fairly appears on the testimony that Rubinstein 
was unhappy when the income from the station forced him to reduce his 
weekly salary to $75.00, because he could not support his family on it. 
However, it is common knowledge that partners undergo all sort of 
disenchantments with respect to each other and the results of the common 
undertaking, but none of those ordinary things rise to the dignity of 
"dissolution" in the absence of some outrageous and hostile conduct 

from which all reasonable men would infer a dissolution. Any other 
view would leave the legal relationship between partners in utter chaos, 
not to say anything about the legal relation of the partners to the public. 
In Graham v. Street, 109 Utah 460, 166 P. 2d. 524, the court repeated 
the oft held rule that "A partnership may be dissolved by one partner 


unequivocally bringing notice to the other partner that he no longer intends 
to be a partner. " (underlining supplied because it is the whole drive of 
the holding). There are many situations in the cases where vague, 


temperamental, and even unusual conduct on the part of a partner, is 
equivocal conduct and falls far short, as here it certainly does in any view, 
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of showing a firm, unequivocal communicated notice of intention to with- 
draw or dissolve. Obviously, courts must adhere to rules in gauging 
such conduct which promote certainty and stability with respect to the 
partnership status, particularly where the partnership operation involves 


an injury to the public. | 


Lastly, Lazarus contends that Manufacturers has no standing to 
urge that such equivocal conduct as failing to report for work at the 
partnership premises raises even a jury issue as to whether or not the 
partnership was in existence when its liability under the policy became 
fixed. | Manufacturers called Rubinstein as its witness. It will be 


noticed that no effort was made on direct examination to develop the 


"dissolution"? date and it was relying on his conduct as a basis for an 


inference. All that is material was brought out on cross. 


Max A. Wool, insurance broker, testified that Rubinstein ordered 
the policy in suit; he ordered the policy from Heigle Insurance Agency, 
agent for Manufacturers here, which sent the policy to him and he in turn 
mailed it to Rubinstein. (J.A. 157-163). His office received a report 
of the Hudson accident on May 3, 1949, first saying that Rubinstein 
reported it and then that he was not sure who reported it. (J.A. 157-163). 
The report was incomplete and he then wrote Rubinstein a letter in evi- 
dence. (J. A. 160). Counsel for Manufacturers admitted that it had 
notice of the Hudson accident. (J. A. 158-159). Plaintiff's exhibit 12 
was his letter to Manufacturers reporting the accident to appellee. 


Francis A. Auldridge, vice-president of Riggs bank called by 
Manufacturers, testified that a partnership account was opened at Riggs 
on August 27, 1948, on the signatures of Lazarus and Rubinstein; that 
on April 11, 1949 Lazarus and Rubinstein authorized the bank to honor 
the signature of Jerry Sorrentino against that account, Sorrentino being 
described on the bank form as an "employee." (J. A. 198-199). The 
partnership account was closed eventually on June 21, 1949. (J.A. 202). 
When closed the partnership account had a balance of $179. 68. (J. A. 203). 
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That Lazarus and Rubinstein borrowed $1,000. from the bank on 
December 30, 1948 which was paid off on January 28, 1949; on February 
3, 1949, Lazarus and Rubinstein borrowed another $1,000. which was 
paid off in full on May 10, 1949. (J.A. 204). On April 3, 1949, the 
partnership account was credited with the last $1,000. loan (J.A. 204). 
After that credit the balance was $1, 357.85. (J.A. 204). The balance 
during April 1949 "might average three or four hundred dollars, with 
numerous deposits, and also checks."" (J. A. 204). The ledger record 
for April 1949 showed "on a number of occasions the account was over- 
drawn.'""(J.A. 204). On May 2, 1949, Lazarus deposited $1,000. in 
the bank. (J.A. 205). Mr. Auldridge further testified that on April 28, 
1949, Lazarus came to the bank and told him that he wanted the account 
fixed so that Rubinstein could not withdraw the new $1,000. he was put- 
ting into it. "If I remember correctly it was because Mr. Rubinstein 


was no longer on the scene. He was not present. He was not in the 


business” "Q. You mean he (Rubinstein) wasn't actually working at 
the station, is that right? A. I think that was the understanding." 
(J.A. 205-207). Thereupon the witness dictated a letter to his secre- 
tary for Lazarus to sign on April 28, 1949, saying that Rubinstein was 
no longer a partner as of April 26, 1949" and Lazarus signed it (J. A. 
205). He further testified that he never talked to Rubinstein at all 
about the cancellation of his signature and recognised that "technically 
and legally Rubinstein could still draw on the account. "(J.A. 206-207). 
"Q. Referring to April 28, 1949, when that letter, Defendant's exhibit 
No. 11 was written, what did Mr. Lazarus tell you on that day. A. That 
he wanted to protect the money that was in the bank, that he only could 
draw it out. (J.A. 207). Auldridge further testified that on April 28, 
1949 he knew nothing about the actual relationship between Lazarus and 
Rubinstein and that ''We asked him for a letter, rather than he write it 
out in longhand, it was done for him;" "I may have told the secretary 
what to say, what to put down in the letter." (J. A. 209). On May 2, 
1949, a new account was opened at Riggs by Lazarus under which both 
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Lazarus and Sorrentino, his son-in-law had the right to draw.) The 


signature of Sorrentino was cancelled by Lazarus by notice to Riggs on 
July 11, 1949. The witness testified that he had known Lazarus for 


twenty years and Lazarus frequently came to him for advice on business 
matters. (J.A. 202-203). | 


In analysis of the testimony of Auldridge it should be recalled that 
Rubinstein never knew that Lazarus had cancelled his signature on the 
partnership account and he never attempted to draw on the account after 
April 28, 1949. (J.A. 185). This unilateral action by Lazarus in sign- 
ing a banker's typical letter aimed primarily at bank protection could 
not possibly be an unequivocal communicated notice of intention to dis- 
solve because it was unknown to Rubinstein, as he admitted, before the 
Hudson accident occurred. Whether the unilateral act of Lazarus in 
cancelling the signature of the other partner with respect to new funds 
supplied by Lazarus to keep the business going amounted to conduct 
clearly inconsistent with the continuation of the partnership was in the 





most liberal view a typical jury question. That action did not and could 
not legally affect Rubinstein's interest in the partnership account or 
other assets. It was pointed out in footnote 2 of the statement of the 
case, that this Court has recognised that forms used by bankers primari- 
ly for bank protection have no controlling effect as to the actual interests 
in the property inter se. 


5 
The opening of the new account on May 2, 1949, under which both Lazarus 
and Sorrentino had a right to draw probably accounts for the May 2, 1949 date 
written in the partnership information return by Lazarus in which it was stated 
that a partnership of Lazarus and Sorrentino succeeded that of Lazarus and 
Rubinstein. The return was filed September 20, 1950, some eighteen months 
after the written agreement dissolving the partnership of Lazarus and Rubinstein 
dated May 17, 1949. The return was prepared by Lipshultz, accountant for 
Rubinstein, who prepared the tax returns "on his own" and he probably assumed 
incorrectly from the new bank account date of May 2, 1949 that that was the 
beginning of a new partnership. Whether the tax return was an admission by 
Lazarus in these circumstances was clearly a jury question. | 
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This was all the material testimony at the trial and we think it 
clearly shows that there was no warrant for the District Judge in the 
judgment non obstante veredicto finding that there was no substantial 


evidence to show ‘that the partnership was in "existence" on May 3, 1949° 


The judgment non obstante veredict is clearly 
erroneous because appellee had the initial burden 
of going forward with the evidence as to non- 
existence of the partnership on May 3, 1949. 


As Manufacturers conceded that the partnership was in existence 
at the time the policy was issued, the District Judge properly instructed 
the jury in those circumstances that there was a presumption that the 
partnership continued in existence until the contrary appeared from the 
evidence and that Manufacturers had the initial burden of going forward 
with the evidence tending to show non-exitence on May 3, 1949, which if 
carried prima facie returned the full burden of proof on that issue to 
Lazarus. (J.A. 224). The instruction with respect to the presumption 
was reasonable and proper here because this partnership had a span of 
about nine months. See, Mayhew v. McFarland, 137 Tex. 391, 153 
S.W. 2d. 428, 431: "Such a presumption has been employed to establish 


6 

Nowhere in the record did the District Judge make any comment with respect to 
the credibility of either partner. Even if there had been a sharp issue as to 
credibility the matter was still for the jury. See, Berry v. United States, 312 U.S. 
_ 450, 452, 85 L. Ed. 945, 61S. Ct. 637: "Rule 50 (F.R.C.P.) goes further than 
the old practice in that the District judges, under certain circumstances, are now 
expressly declared to have the right (but not the mandatory duty ) to enter a judg- 
ment contrary to the jury's verdict without granting a new trial. But that rule has 
not taken away from juries and given to judges any part of the exclusive power of 
juries to weigh evidence and determine contested issues of fact-- a jury being the 
constitutional tribunal provided for trying facts in courts of law." 


Compare, Rogers v. Missouri Pacific R. Co., 352 U.S. 524, 1L. Ed. 2d. 498, 
1718. Ct. 443: "Judicial appraisal of the proofs to determine whether a jury 
question is presented is narrowly limited to the single inquiry whether, with reason, 
the conclusion may be drawn that negligence of the employer played any part at all 
in the injury or death. Judges are to fix their sights primarily to make that 
appraisal and if that test is met, are bound to find that a case for the jury is made 
out whether or not the evidence allows the jury a choice of other probabilities. " 


The general veredict here in favor of Lazarus is to be taken "as finding all the 
submitted issues in favor of plaintiff," Erie Ry. Co. v. Schleenbaker, (6 Cir.) 
257 F. 667. 
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the continued existence of a corporation, of the relation of pric ipal and 
agent, and of a particular occupation or business, and the like." 
Wigmore on Evidence, 3d. Ed., Sec. 382. The verdict was a general 

verdict and there is no way of telling what the jury found with respect to 





whether or not Manufacturers sustained its initial burden of going for- 
ward with the evidence, especially as its evidence with respect to "dis- 
solution” was so thin as not to amount to a scintilla and probably require 


a directed verdict in favor of Lazarus even with respect to the unduly 


narrow "dissolution" date. See paragraph 4, summary of the argument. 


CONCLUSION | 


It is respectfully submitted that the ends of justice require a 
reversal of the judgment entered February 19, 1958, setting aside the 
verdict and granting judgment in favor of appellee non obstante veredicto. 





The reversal should properly direct that the verdict and judgment there- 
on be reinstated so as to finally dispose of this long litigation, In this 
connection it should be noted that the District Judge denied the alternative 
motion of appellee for a new trial. (J. A. 85). | 


Respectfully submitted: 


DAVID F. SMITH | 


927 15th Street, N. W. 
Washington 5, D.C. 


Attorney for Appellant 
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APPELLEE’S STATEMENT OF QUESTIONS PRESENTED 
In the opinion of Appellee the questions are: 


1. Whether there was substantial evidence that a partner- 
ship existed between Arthur Rubinstein and David Lazarus 
on May 3, 1949? 


2. Whether the defendant should be required to pay 
the prior judgment and costs in view of the decision of 
the jury in the original case that Rubinstein and Lazarus 
were not partners on May 3, 1949? 


3. Whether the jury in this case rendered an unanimous 
verdict? 


4, Whether this Court should consider Appellee’s Cross- 
Assignment of Errors if it feels the Trial Court erred in 
granting Judgment N. O. V.? 
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IN THE 


United States Court of Appeals 


For rae Disretcr or Cotumsia Crecurr 
No. 14,513 


Davi Lazarus, Appellant, 
v. 


Manvracruners Casuatty Insurance Company, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant’s ‘‘Statement of the Case’’ violates the provi- 
sion of Rule 17 (c) (5) of the General Rules of the United 
States Court of Appeal for the District of Columbia 
Cirenit in that, it does not contain a ‘‘concise statement 
of the case,” but is replete with argumentative and incom- 
plete references to testimony, legal argument and citations 
to other cases. For that reason, Appellee submits the 
following Counter-Statement of the ease. 


This suit originated as an attempt by David Lazarus, 
Appellant, and Ora Greene Hudson as Administratrix of 


the Estate of Garland Hudson, deceased, to compel Manu- 
facturers Casualty Insarance Company, Appellee, to pay 
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the various judgments entered in favor of Ora Greene 
Hudson against David Lazarus in the case of Hudson v. 
Lazarus, United States District Court for the District of 
Columbia, Civil Action No. 4832-50, which case was pre- 
viously decided by this Court as Hudson v. Lazarus, U. S. 
App. D. C. 16, 217 F. 2d. 344. The complaint alleged that 
David Lazarus and one, Arthur Rubinstein, were engaged 
individually and as co-partners in the ownership, operation 
and maintenance of a gasoline service station known as 
Amoco Transport Service, 1231 New York Avenue, N. E., 
Washington, D. C., continuously during the period from 
September 1, 1948, through May 4, 1949. An employee 
of that service station injured the decedent of Ora Greene 
Hudson, one of the original plaintiffs in this action, on 
May 3, 1949, while operating an automobile. (J.A. 1-19). 
The answer filed by the defendant insurance company 
denied that David Lazarus and Arthur Rubinstein were 
actively engaged, individually and as co-partners in the 
ownership, operation and maintenance of a gasoline serv- 
ice station known as Amoco Transport Service, 1231 New 


York Avenue, N. E., Washington, D. C., continuously from 
the period from September 1, 1948, through May 4, 1949. 
(J.-A. 19, 20). 


At the start of the trial, the Attorney for the Appellee 
informed the jury that Appellee admitted that on Septem- 
ber 1, 1948, when the insurance policy in question was 
issued, Mr. Rubinstein and Mr. Lazarus were partners. 
At all times, Appellee denied that the partnership was in 
existence on May 3, 1949. (J.A. 93, 94). 


At the start of the trial, the Trial Judge dismissed 
the Plaintiff, Ora Greene Hudson, from the case, (J. A. 
40 & 99) although Mr. Lazarus had not paid any of the 
judgments which Mrs, Hudson held against him. (J.A. 
129 & 149). 


In the original suit of Hudson v. Lazarus, the Plaintiff 
sued David Lazarus and Arthur Rubinstein as co-partners 





3 


of the filling station and employers of the active tort 
feasor. (J.A. 252). In that case the Defendant, Arthur 
Rubinstein, denied that he was a partner in the filling 
station on the date of the accident, and further denied 
that the tort feasor was his agent, servant or employee. 
(J.A. 256). At the conclusion of that trial, the jury 
returned a general verdict against David Lazarus, the 
Appellant in this case, and in favor of Mr. Rubinstein, 
the named Assured under the policy issued by Manufac- 
turers Casualty Insurance Company to him. (J.A. 282- 
991). In connection with the general verdict, the Trial 
Judge in that case, submitted a special verdict to the jury 
as follows: ‘‘Did you find that a partnership existed 
between the two defendants at the date of this accident 
or had it terminated before the accident?”’ 


The foreman of the jury announced that the jury had 
reached that verdict and stated: ‘‘We find that no partner- 
ship existed on May 3rd.’ The entire jary concurred 
in this answer to the special verdict. (J.A. 286). 


At the trial of the case that is now on appeal, Mr. 
Lazarus, Appellant herein, testified that he was related 
to Arthur Rubinstein through marriage and that he and 
Rubinstein went into business together to operate Trans- 
port Amoco Gasoline Station in 1948. There was no 
written partnership agreement. (J.A. 105). At the time 
the station was started, Messrs. Lazarus and Rubinstein 
signed an authorization for a partnership bank account 
at Riggs Bank which was introduced into evidence as 
Plaintiff’s Exhibit No. 5. (J.A. 108). He further testi- 
fied that no action had been taken to dissolve that partner- 
ship on or before May 3, 1949. (J.A. 108). About May 
15th, 1949, he signed a letter which purported to dissolve 
the partnership. (J.A. 110). Mr. Lazarus’ son-in-law, 
Jerry Sorrentino, worked at the filling station four or 
five months before the accident, but did not work there 
after the accident. Mr. Lazarus testified that he first 
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heard of the accident when Mr. Rubinstein called him 
from the station and told him to come over right away. 
Mr. Lazarus testified that Mr. Rubinstein reported the ac- 
cident to the insurance company. (J.A. 128). 


Mr. Joseph Luria, one of the attorneys who represented 
present Appellant in the original suit by Mrs. Hudson, 
testified that he, on behalf of Mr. Lazarus, requested 
Manufacturers Casualty Insurance Company to represent 
Mr. Lazarus in the defense of that suit and that the com- 
pany declined to do so. Thereafter, Mr. Luria continued 
to represent Mr, Lazarus. (J.A. 123). 


On cross-examination Mr. Lazarus reaffirmed that Mr. 
Rubinstein was his partner on May 3, 1949, and he testi- 
fed that he had no other partners in Transport Amoco 
on that date. (J.A. 130). He denied that Jerry Sorrentino 
was his partner in Transport Amoco Service on May 3, 
1949. (J.A. 132). In response to a question by the Court, 
he denied that Sorrentino was ever a partner with him. 


(J.A. 132). He denied that he and Mr. Rubinstein dis- 
solved the partnership in the last part of April 1949, 
but stated that they did not dissolve the partnership until 
several months later. (J.A. 133). On cross-examination 
he admitted that in his deposition he testified that neither 
Sorrentino nor Rubinstein was at the station on the date 
of the accident and that the police called him and told him 
about the accident. (J.A. 134). 


Mr. Lazarus admitted signing and filing a Partnership 
Information Tax Return with the Bureau of Internal Reve- 
nue wherein he stated that from May 1 until July 4, 1949, 
he and Jerry Sorrentino were partners trading as Trans- 
port Amoco Service, 1231 New York Avenue, N. E., Wash- 
ington, D. C., and that that partnership was a successor 
to a previously existing business of Arthur Rubinstein 
and David Lazarus. (J.A. 135-138, and R. 714). This 
return was prepared by his accountant, a Mr. Lipshults. 
(J.A. 136). He admitted that he guessed it was true that 
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Jerry Sorrentino was his partner during the time covered 
by the tax return. (J.A. 137). In response to questions 
by the Court, he admitted that he took his son-in-law, 
Jerry Sorrentino, in as a partner and that he was his 
partner on May 1. (J.A. 140). As a further response 
to questions by the Court, he admitted that Mr. Rubinstein 
could not legally have been his partner at that time and 
attempted to state that he never had any partnership 
with Mr. Rubinstein. He further admitted that it was 
ruled that he and Mr. Rubinstein did not have a partner- 
ship in another Court. (J.A. 141). 


Mr. Lazarus admitted pleading guilty to transporting 
property across State lines in Philadelphia. (J.A. 143- 
144). He admitted that he wrote numbers and was picked 
up quite often by the police on charges pertaining to 
gambling. (J.A. 145). He admitted that he filed his 
income tax return as a professional gambler (J.A. 146), 
and that he pleaded guilty to violating the Dyer Act in 
Baltimore. (J.A. 145). He further admitted that he 


pleaded guilty in the District of Columbia to possession 
of numbers slips and failing to pay the tax. (J.A. 148). 


He testified that in April 1949, he deposited $1,000.00 
in Riggs Bank and wanted to restrict the right of Rubin- 
stein to draw on that money. (J.A. 153-154). He admitted 
signing a letter dated April 28, 1949, notifying Riggs 
National Bank that Arthur Rubinstein was no longer a 
partner of Transport Amoco Service, effective April 26, 
1949. (J.A. 156). The letter was introduced into evidence 
as Defendant’s Exhibit No. 3 and is found on Page 250 
of the Joint Appendix. 


The premium on the insurance policy which is the sub- 
ject matter of this suit was paid from partnership funds 
by checks drawn on the Riggs National Bank. (J.A. 164). 


Mr. Lazarus testified that the partnership with Rubin- 
stein was not dissolved until May 17, 1949, and that he 
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had never talked with Mr. Rubinstein about dissolving 
the partnership prior to that time. Both he and Mr. 
Rubinstein were working at the station until May 17, 1949. 
(J.A. 163). 


Mr. Lazarus further admitted that he and Mr. Sorrentino 
opened a partnership bank account in Riggs National 
Bank. (J.A. 169-171). This authorization for partnership 
account was introduced into evidence as Defendant’s Ex- 
hibit No. 12 and is set forth on Page 251 of the Joint 
Appendix. 


Mr. Lazarus denied that he ever had the records of 
the partnership in his possession (J.A. 172), but that the 
records were in the possession of his accountant, Mr. 
Lipshults. (J.A. 171, 172). 


He denied that there were ever three partners in the 
business, but admitted that Mr. Sorrentino came in as 
his partner after Mr. Rubinstein left. (J.A. 173). In 
response to questioning by the Court, he admitted that 


on May 2nd he and Mr. Sorrentino signed an agreement 
at the bank and that Mr. Sorrentino was his partner. 
(J.A. 174). Mr. Lazarus then contended that there were 
three partners in the business on May 2nd. (J.A. 175). 


Plaintiff below next called as witness, Max A. Wool, 
an insurance broker, who arranged for the issuance of 
the policy in question at the request of Mr. Rubinstein. 
He had no knowledge that Mr. Rubinstein and Mr. Lazarus 
were partners at any time prior to date of the accident 
which started this litigation. (J.A. 163). 


Mr, Joseph Luria and Mr. William R. Lichtenburg 
testified that they had represented Mr. Lazarus in the 
original suit, and that the reasonable value of their fee 
for services rendered to Mr. Lazarus in connection with 
the suit filed against him by Mrs. Hudson was $2,500.00. 
(J.A. 124). 
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At the conclusion of Appellant’s case, Appellee moved 
for a directed verdict which was overruled. (J.A. 175, 
176). 


The Court refused to allow the Defendant below to 
introduce into evidence the general and special verdicts 
of the jury in the original case, wherein the jury found 
that there was no partnership in existence on May 3, 1949, 
and the verdicts were proffered into evidence, but were 
refused by the Court. (J.A. 176, 177). 


Mr. Arthur Rubinstein was the first witness to testify 
for Defendant below. He testified that Mr. Lazarus 
brought his son-in-law, Jerry Sorrentino, into the station 
and that difficulties arose. (J.A. 179). Mr. Rubinstein 
left the station in April of 1949, and papers were drawn 
up with the American Oil Company at that time wherein 
he signed releases. (J.A. 180). He quit working at the 
station somewhere around the 18th or 20th of April and 
on April 18th or 19th starting working for Century Metal 
Craft Corporation. Around April 20th or 21st, 1949, he 
applied for reinstatement in his previous job at the Navy 
Yard. On May 4th or 5th he made application to Hecht 
Company for a job and started working there on May 
6, 1949. He continued to work for Hecht Company from 
May 6, 1949, for five years and worked regular store 
hours from 9:30 to 6:00 except on Thursday night when 
the store was open later. (J.A. 181). After starting to 
work for Century Metal Craft Corporation, he never re- 
turned to Transport Amoco to work. He never entered 
into any type of partnership agreement with Jerry Sor- 
rentino. He drew no money from the station after leav- 
ing it except for the two days’ pay he had coming when 
he left. (J.A. 182). 


On cross-examination he admitted that he did not know 
Mr. Lazarus informed Riggs Bank to remove his name 
from the partnership account. (J.A. 185, 186). He didn’t 
tell Mr. Lazarus direct that he was withdrawing as a 
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partner of Transport Amoco Service prior to May 3, 1949, 
but that he knew the information got to him. (J.A. 186, 
187). Mr. Rubinstein gave that information to Mrs. 
Lazarus on the morning he left the station. (J.A. 192). 


He admitted that he employed Burtrand H. Merwin to 
represent him in the dissolution of the partnership, and 
that Mr. Merwin prepared the agreement which was sub- 
sequently signed on May 17, 1958, by Mr. Lazarus. The 
paper was presented to Mr. Lazarus for signature prior 
to May 3, 1949, but Mr. Lazarus did not sign it prior to 
that time. (J.A. 193-194). Mr. Rubinstein ordered the 
insurance policy which is the subject matter of this litiga- 
tion from Mr. Max a Wool. (J.A. 190). 


The next witness called by Defendant below was Gilbert 
N. Davis from the Personnel Department of Hecht Com- 
pany, who brought with him a true copy of the records 
of Hecht Company which was introduced into evidence 
as Defendant’s Exhibit No. 8, and is found on Pages 714 


and 715 of the Record. The records of Hecht Company 
show that Mr. Rubinstein worked as a full time employee 
of Hecht Company from May 9, 1949, until April 27, 1954. 
Mr. Gilbert testified that the regular store hours are from 
9:20 to 6:00. (J.A. 195-197). 


The next witness called by Defendant was Francis A. 
Auldridge, Assistant Vice President of The Riggs National 
Bank and Manager of the Seventh Street Branch. He 
brought with him the records of the bank relating to 
Transport Amoco Service. The records showed that on 
April 11, 1949, Jerry Sorrentino, an employee, was given 
authority to sign checks. (J.A. 199). The record regard- 
ing this change in the partnership account was introduced 
into evidence as Defendant’s Exhibit No. 10, and may be 
found on Page 250 of the Joint Appendix. 


The next change in the records of the account was the 
notification to the bank by David Lazarus by letter dated 
April 28, 1949, that Arthur Rubinstein was no longer a 
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partner, effective April 26, 1949. This letter was intro- 
duced into evidence as Defendant’s Exhibit No. 3, and 
may be found on Page 250 of the Joint Appendix. 


The records of Riggs National Bank further showed 
that on May 2, 1949, David Lazarus and Jerry Sorrentino 
signed and filed with the bank an authorization for partner- 
ship account for Transport Amoco Service, 1231 New York 
Avenue, N. E., Washington 2, D. C., listing the names of 
the partners as being David Lazarus and Jerry Sorrentino. 
Subsequent thereto Mr. Sorrentino’s signature was can- 
celled on July 11, 1949. (J.A. 201). 


The authorization for the opening of the partnership 
bank account between Lazarus and Sorrentino was intro- 
dueed into evidence as Defendant’s Exhibit No. 12 and 
may be found on Page 251 of the Joint Appendix. 


On cross-examination Mr. Auldridge testified that there 
was no deposit of $1,000.00 made to the account of Lazarus 
and Rubinstein during the latter part of April 1949, but 


that on May 2, 1949, Mr. Lazarus deposited $1,000.00 into 
the partnership account he started with Mr. Sorrentino. 
Mr. Lazarus told him that he was starting the account 
because Mr. Rubinstein was no longer on the scene, he 
was not present and he was not in the business. (J.A. 


204, 205). 


The letter signed by Mr. Lazarus on April 28, 1949, was 
prepared by Riggs Bank when Mr. Auldridge was notified 
that Mr. Rubinstein was no longer a partner. (J.A. 206). 
Mr. Auldridge testified that Mr. Lazarus told him what 
to put in the letter, and that Mr. Auldridge might have 
told his secretary the wording of the letter, but that it 
was written under Mr. Lazarus’ instructions. (J.A. 207). 


At the conclusion of all of the testimony, both parties 
moved for a directed verdict, and the Court overruled 
both motions. (J.A. 208-211). The Judge charged the 
jury, among other things, that the burden of proof was 
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on the Defendant to prove by a preponderance of the 
evidence that the partnership had been dissolved. (J.A. 
224). He also instructed the jury as to the measure of 
damages. 


The jury returned a verdict in favor of the Plaintiff 
in the following amounts: 


1. Six Thousand Fifty Dollars ($6,050.00), with in- 
terest from March 12, 1953; 


2. One Hundred Thirty Nine Dollars and fifty cents 
($139.50) for Court costs; 


3. Fifteen Thousand Dollars ($15,000.00), with in- 
terest from June 14, 1955; 


4. Seventy-Two Dollars and eighty cents ($72.80), 
costs on appeal; 


5. Two Hundred Thirteen Dollars and forty cents 
($213.40) Court costs on appeal with interest from 
January 10, 1955. (J.A. 235). 


Thereafter, the jurors were finally excused. (J.A. 236). 
After the jurors were excused, it was discovered, ironically 
enough by Attorney for Appellee, that the jury had neg- 
lected to return a verdict on the claimed $2,500.00 for 
Attorneys’ fees. The jury was brought back to Court 
the following day, after having been discharged not only 
from this case, but from jury duty without the usual 
admonitions, in order to make a finding on the question 
of Attorneys’ fees. (J.A. 236, 237). 


In response to a question propounded by the Court, the 
foreman of the jury admitted that the jury did not come 
to any decision on the question of the $2,500.00 claim for 
Attorneys’ fees. Under objection by Attorney for Appel- 
lee, the jury was instructed to retire and return a verdict 
to consider that portion of the claim. (J.A. 237). Sub- 
sequently, the jury returned an additional vedict in favor 
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of the Plaintiff in the amount of $1,250.00 for Attorneys’ 
fees. Motion was made by Appellee’s Attorney that the 
verdict not be received for reasons previously stated. 
(J.A.. 239). 


Thereafter, on November 18, 1957, the Defendant below 
filed a seasonable Motion for Judgment Non Obstante 
Veredicto, or in the alternative for a New Trial, along 
with other requested relief. (J.A. 43). Opposition was 
filed to the Motion by Plaintiff below on November 22, 
1957, (J-A. 72). On February 19, 1958, the Trial Judge 
signed an Order setting aside the verdict and entering 
judgment in favor of the Defendant, Manufacturers 
Casualty Insurance Company. 


Thereafter, on February 24, 1958, an Order denying 
the Motion for New Trial was presented to the Trial 
Judge, ex parte, by Plaintiff’s Attorney, without notifica- 
tion to Defendant’s Attorney, after a copy of the Order 
had been mailed on February 22, 1958. The Order was 


signed by the Trial Judge on February 24, 1958. (J.A. 
85 and R. 648). Notice of appeal was filed by Plaintiff 
below on March 18, 1958. 


SUMMARY OF ARGUMENT 


1. The Trial Court correctly granted Judgment N. O. V. 
The only evidence as to the existence of a partnership 
between Lazarus and Rubinstein was oral testimony of 
Mr. Lazarus which was vague, contradictory and incredible. 
All of the inconsistencies in Mr. Lazarus’ testimony and 
the documentary evidence demonstrate conclusively that 
the partnership between Lazarus and Rubinstein ceased 
to exist prior to May 3, 1949, and that on May 3, 1949, 
Mr. Lazarus and Mr. Sorrentino were partners. 


9. The verdict rendered by the jury in favor of Appel- 
lant was void, since Appellant was not the real party in 
interest and could not, in good conscience or equity, re- 
cover from Appellee. 
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3. While Appellee feels that the Trial Court was cor- 
rect in granting Judgment N. O. V., because the verdict 
lacked substantial support, it also feels that Judgment 
N. O. V. is sustainable because of the Doctrine of Res 
Adjudicata. In the prior litigation, Appellee refused to 
defend Appellant and thus both parties are bound by 
any judgment rendered in the original suit of Hudson v. 
Lazarus, et al. The jury in that case found as a result of 
special verdict, that no partnership existed between Lazarus 
and Rubinstein, Appellee’s privy, on May 3, 1949. 


Even though Appellee feels the Trial Court was correct 
in its eventual ruling on the case in granting Judgment 
N. O. V., Appellee cross-assigns errors for consideration 
by this Court, in event this Court should decide the Trial 
Court erred in granting Judgment N. O. V. In event 
such a decision be reached by this Court, Appellee re- 
quests that the case be remanded for a new trial because 
of the errors committed by the Trial Judge. 


The errors of the Trial Judge are as follows: 


An erroneous ruling that the Appellant was covered by 
the policy at the time of its issuance as a matter of law; 


An erroneous instruction on the burden of proof; 


An erroneous and unnecessary instruction regarding 
‘‘winding up’? of partnership affairs ; 

Erroneously accepting verdicts which were admitted by 
the jury not to be unanimous; 


Erroneously excluding from testimony, transcript of 
the original general and special verdicts in the case of 
Hudson v. Lazarus, et al., and excluding an Official Tran- 
script of the verdicts after receiving a short copy of the 
judgment into evidence; and 


Erroneously ruling as a matter of law that Res Ad- 
judicata did not apply to the case. 
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ARGUMENT 


I. THE TRIAL COURT DID NOT ERR IN SETTING ASIDE THE 
VERDICT AND GRANTING JUDGMENT NON OBSTANTE 
VEREDICTO. 

The Trial Judge, in the proper exercise of his judicial 
functions, was required to review the evidence as a whole 
to ascertain whether or not the verdict was supported 
by substantial evidence. Indeed, this Court held in the 
case of Washington, Marlboro and Annapolis Motor Lines, 
Inc. v. Maske, 89 U. S. App. D. C. 36, 190 F. 2d. 621, that 
it had the right to review the evidence and reverse a judg- 
ment that should have been set aside by the Trial Judge 
when the verdict lacks substantial support. 


The only witness testifying concerning the existence of 
a partnership between Messrs. Lazarus and Rubinstein on 
May 3, 1949, was the Plaintiff, Mr. Lazarus, himself. Thus, 
the only evidence which could conceivably support the 
verdict of the jury is the uncorroborated testimony of 
Appellant. Listed below is a comparison between the ma- 


terial testimony of Appellant and the true facts as proven 
by documentary evidence. It should be pointed out that 
most of the documentary evidence was prepared by or 
for Appellant and signed by him prior to the advent of 
this litigation. When you compare the uncertain, incon- 
sistent and vague oral testimony of Mr. Lazarus with the 
clear and unequivocal written documents signed by him, 
it is apparent that his oral testimony is incredible, in- 
credulous and totally void of any probative factors. 


Lazagvus’ TESTIMONY DocuMENTARY EVIDENCE 
On May 3, 1949, Mr. Rubinstein Letter from Lazarus to Riggs 


was Mr. Lazarus’ partner trad- 
ing as Transport Amoco Sta- 
tion, 1231 New York Avenue, 
N. E., Washington, D. C. (J.A. 
130). 


Bank dated April 28, 1949, in- 
forming bank that Mr. Rubin- 
stein was no longer a partner 
of Amoco Transport Service, 
effective April 26, 1949. (J.A. 
250). 





Lazarus’ TesTm™oNny 


Mr. Lazarus deposited $1,000.00 
in Riggs Bank the latter part 
of April 1949 and claims to 
have signed a letter of April 
28, 1949, to keep Mr. Rubinstein 
from withdrawing the money. 
(J.A. 153, 154). 


Rubinstein worked at the serv- 
ice station until May 17, 1949. 
(J.A. 168). 


On May 3, 1949, Mr. Lazarus 
had no other partners in 
Transport Amoco other than 
Mr. Rubinstein. (J.A. 130). 


Mr. Lazarus never represented 
to anyone that he and his son- 
in-law, Jerry Sorrentino, were 
partners beginning on May 1, 
1949. (J.A. 188). 


DocUMENTARY EVIDENCE 


The records of Riggs Bank 
showed no deposit of $1,000.00 
into the lLuzaraus-Rubinstein 
account on April 28th or any 
time during the latter part of 
April 1949, but did show the 
starting of a Lazarus-Sorrentino 
partnership account on May 2, 
1949, with a deposit of $1,000.00. 
(J.A. 204-205). 


The records of Hecht Company 
showed that Mr. Rubinstein 
worked there regularly every 
day from May 9, 1949, until 
April 27, 1954. (J.A. 196). 


The Partnership Information 
Tax Return signed by Mr. 
Lazarus and filed with the 
Bureau of Internal Revenue 
shows that for fiscal year May 
1, 1949, to July 4, 1949, Jerry 
Sorrentino and David Lazarus 
were partners trading as Trans- 
port Amoco Service, and that 
this business was the successor 
to the previously existing busi- 
nes of Arthur Rubinstein and 
David Lazarus. (R. 709-713). 


Partnership Information Re- 
turn previously referred to, and 
records of Riggs Bank showing 
the opening of a partnership 
bank account for the conduct 
of partnership business on May 
2, 1949, with the names of the 
partners being David Lazarus 
and Jerry Sorrentino. (J.A. 
215). 
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It is a well known principle of law that when conflict- 
ing testimony is introduced by both parties, a jury ques- 
tion is presented. However, there are instances where the 
probative evidence on one side so far outweighs the in- 
consistent evidence on the other side, that the question 
becomes one of law rather than fact. This is particularly 
true when one side presents inconsistent, uncertain and 
uncorroborated testimony. Washington, Marlboro and 
Annapolis Motor Lines, Inc. v. Maske, 89 U. S. App. D. C. 
36, 190 F. 2d. 621. 


Some of the inconsistencies of Mr. Lazarus’ testimony 
and the documentary evidence have been set forth above. 
Time and space do not allow a complete reference to the 
inconsistencies contained in Mr. Lazarus’ testimony itself. 
As an example, at one point he testified that he and Mr. 
Rubinstein had never dissolved their partnership. At 
another point he testified that the partnership was not 
dissolved until months after the accident, and still another 
time he testified that it was dissolved on May 17, 1949. 


Mr. Lazarus denied that he and his son-in-law, Jerry Sor- 
rentino were ever partners. However, when confronted 
with the Partnership Information Return and the records 
of Riggs National Bank, he admitted that they were 
partners. It is significant to note that he said Mr. Sor- 
rentino came in as his partner after Mr. Rubinstein left. 
(J.A. 173). We know, according to income tax records, 
the partnership between Lazarus and Sorrentino started 
on May 1, 1949, and according to the records of Riggs 
Bank the partnership between Lazarus and Sorrentino 
started on May 2, 1949. Both of these dates, according 
to Plaintiff’s own testimony, were after Mr. Rubinstein 
left and both preceded the date of the accident, namely, 
May 3, 1949. 


Mr. Lazarus testified at one point that he and Mr. 
Rubinstein had never discussed dissolving the partnership 
prior to the date of the accident. However, at another 
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point, he admitted that he and Mr. Rubinstein had talked 
about dissolving the partnership several times prior to 
May 3, 1949. (J.A. 108). 


The Court is requested to read Appellant’s uncor- 
roborated testimony along with his criminal record, which 
consists of convictions of transporting stolen property 
across state lines in Philadelphia (J.A. 143, 144), Dyer 
Act in Baltimore (J.A. 145) and possession of numbers 
slips and failing to pay gambling tax in Washington. 
(J.A. 148). Also to be considered are his admissions that 
he wrote numbers (J.A. 145) and that he filed his income 
tax return as a professional gambler. 


Even a cursory reading of Appellant’s testimony, with- 
out comparing it to the documentary evidence, demon- 
strates that Appellant’s uncorroborated testimony is with- 
out value because it shows conclusively to all reasonable 
men that he unhesitatingly testified falsely when it was in 
his interest to do so. If the Trial Judge had allowed the 
verdict in Appellant’s favor to stand after he had the 
temerity to testify as he did, all concepts of justice would 
have been deeply violated. 


All of the uncontradicted and corroborated documen- 
tary evidence demonstrates conclusively that there was 
no partnership in existence between Rubinstein and Lazarus 
in May 3, 1949, and thus, there could be no issue of fact 
to be determined by the jury. Any determination of the 
jary that there was a partnership on the date alleged 
was clearly one not supported by credible or probative 
proof and could only have been arrived at by sympathy, 
bias or prejudice. 


IL THE PRESENT APPELLANT WAS NOT THE PROPER PLAIN- 
TIFF AND ANY JUDGMENT RENDERED IN HIS FAVOR IS 
VOID. 


The real party in interest in this litigation was one 
of the original Plaintiffs, Ora Greene Hudson as Admin- 
istratrix of the Estate of Garland Hudson. She appeared 
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as a judgment creditor and the suit was prosecuted in 
her name until after the jury was selected. She, and 
she alone, is entitled to recover against the Appellee, if 
indeed, anyone is legally entitled to recover. David 
Lazarus the present Appellant has not paid the judgments 
Mrs. Greene has against him, and indeed, he has admitted 
under oath an inability to pay those judgments. If it 
were decided that Mr. Lazarus were entitled to recover 
against Appellee, and the money were paid to Mr. Lazarus, 
there is no assurance that the true judgment creditor, 
Ora Greene Hudson, would ever have her judgments satis- 
fied. 


Thereafter, Ora Greene Hudson as judgment creditor 
against David Lazarus would be entitled to file a garnish- 
ment against Manufacturers Casualty Insurance Company 
in an effort to collect her unpaid judgments, which would 
require the relitigation of facts by Manufacturers Casualty 
Insurance Company. 


Ill. CROSS-ASSIGNMENT OF ERRORS. 


In the case of Montgomery Ward & Co. v. Duncan, 311 
U. S. 248, 254, 85 L. Ed. 147, 61 S. Ct. 189, the Supreme 
Court held as follows: 


“Tf the Trial Judge, as he did here, grants judg- 
ment n. o. v. and denies the motion for a new trial, 
the party who obtained the verdict may, as he did 
here, appeal from that judgment. Essentially, since 
his action is subject to review, the trial judge’s order 
is an order nisi. The judgment on the verdict may 
still stand, because the appellate court may reverse 
the trial judge’s action. This being so, we see no 
reason why the appellee may not, and should not, 
cross-assign error, in the appellant’s appeal, to rul- 
ings of law at the trial, so that if the appellate court 
reverses the order for judgment n. o. v., it may pass 
on the errors of law which the appellee asserts nullify 
the judgment on the verdict.’’ 
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At the outset it should be emphatically stressed that 
Appellee does not concede the trial court erred in enter- 
ing judgment n. o. v., because ‘‘the verdict lacked sub- 
stantial support’’. (J.A. 85). However, should this court 
feel error was committed, Appellee requests that the case 
be remanded to the trial judge for reconsideration of the 
motion for new trial. 


This procedure was followed by Chief Judge Parker of 
the United States Court of Appeals for the Fourth Circuit 
in the case of Snead v. The New York Central Railroad 
Company, 216 F. 2d 169. There the trial judge granted 
judgment n. o. v., because he felt the decedent was killed 
as a result of the falling of his car and not of its being 
struck by the defendant’s train and because he did not 
think that negligence in the operation of the train had 
been shown. 


The court said at page 172: 


‘‘For the reasons stated, the judgment n. o. v. must 
be set aside; but because the judge, in entering the 
judgment, indicated that in so doing he was activiated 
by reasons which would have justified him in enter- 
ing an order setting aside the verdict and granting 
a new trial, we think that the case should be remanded 
to him with power to enter such order if he thinks 
proper, since we are without power to enter it our- 
selves. It is true that the judge denied motion for 
new trial in connection with entering the judgment 
n. 0. v., but the statement in the order for entry of 
judgment that such motion was without merit shows 
clearly that this had reference to a written motion 
filed after verdict asking a new trial on the ground 
of an inquiry made by one of the jurors. If the 
judge is of opinion that the verdict of the jury was 
against the weight of the evidence or based on evi- 
dence that was false, he should set it aside and grant 
a new trial, even though direction of a verdict or 
judgment n. o. v. was not warranted. 
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‘“‘The judgment n. o. v. will accordingly be set 
aside and the case will be remanded with direction 
that the judge who tried it pass upon the motion for 
a new trial as above indicated and that such further 
proceedings be had in the case as may be appropriate 
in the premises.’’ 


This procedure would give the trial judge the opportu- 
nity to rule on the motion for new trial, which he over- 
ruled by amended order dated February 24, 1958, presented 
to him ex parte, only two days after a copy was mailed 
to Appellee’s Attorney by Appellant’s Attorney. (R. 648 
shows certificate of mailing on February 22, 1958, a 
Saturday and a legal holiday with no mail service.) 


A. The Court erred in ruling as a matter of law that Appellant 
was covered by the insurance policy at the time of its 
issuance, 


The insurance policy in question, provides that the word 
“‘Insured’’ includes not only the named Insured, but also 
any partner thereof, if the named Insured is a partner- 
ship. The named Insured in the policy is ‘‘ Arthur Rubin- 
stein T/A Transport Amoco Service.’”? This is obviously 
the designation of an individual and not of a partnership. 
The question of whether or not the Defendant issued a 
policy to an individual Insured or a partnership Insured, 
was one of fact which should be determined by the evi- 
dence to be presented. Nevertheless, the Judge ruled, 
as a matter of law, that Mr. Lazarus was entitled to be 
ealled an Insured under the policy, before any evidence 
was introduced in the case. (J.A. 100). 


The Court erroneously rejected a proffer of testimony 
that the insurance company was notified by the agent of 
Mr. Rubinstein that he was an individual owner of the 
business, and subsequent investigation, including a Hopper- 
Holmes report, disclosed that Mr. Rubinstein was the sole 
owner of the business, and the policy was issued to him 
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because there was nothing derogatory in his background 
which would have made him a poor insurance risk. The 
same is not true of Mr. Lazarus. 


Cyclopedia of Insurance Law, by George J. Couch, (The 
Lawyers Co-operative Publishing Company, 1929) Vol. 1, 
Section 225, Page 479, states as follows: 


“However, it may be stated that, as a general rule, 
if a policy is made in the name of one person, or an 
individual partner, without general words, or ‘for 
whom it may concern’, or ‘as the property may ap- 
pear’, or if it contains no words importing an interest 
in any other than the person named, the insurance 
is confined to the sole interest and benefit of the 
nominal insured, and it is immaterial that the insur- 
ance is on the firm property”’. 


B. The Court's instruction regarding presumption of continuity 
of the existence of the partnership and the burden of 
proof was erroneous. 


The Court instructed the jury as follows: 


‘‘Now in this case the burden of proof is upon the 
plaintiff to prove his case, and he must prove his 
case by a preponderance of the evidence. 


‘‘There is only one issue left in this case, and that 
is the issue of whether or not a partnership existed 
on May the 3rd, 1949. Once a partnership has been 
formed, ladies and gentlemen of the jury, there is a 
presumption, which is a prima facie presumption—it 
is not a conclusive presumption, it is not a presump- 
tion of law, but it is a presumption of fact which 
may be rebutted—that once the partnership has been 
formed, it continues to exist. 


‘So the burden is on the plaintiff to prove first 
there was a partnership—which has not been ques- 
tioned. The defendant makes an affirmative defense 
that the partnership was dissolved. Therefore the 
burden is on the defendant to prove by 8 preponder- 
ance of the evidence that the partnership had been 
dissolved. Now when that evidence is introduced, 
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then the presumption that the partnership exists 
falls, and then the burden shifts for the plaintiff to 
produce evidence that it has not been dissolved. Now, 
as I said, there is no question but that this partner- 
ship existed on the date that the policy was issued.” 
(J.A. 224). 


It is axiomatic that the party alleging the affirmative 
of a fact, must bear the burden of proving the truthful- 
ness of that fact. The Complaint filed herein alleges, 
among other things: ‘‘Continuously during the period 
from September 1, 1948, through May 4, 1949, Plaintiff, 
David Lazarus, and the Defendant, Arthur Rubinstein, 
were actively engaged individually and as co-partners in 
the ownership, operation and maintenance of a gasoline 
service station located at 1231 New York Avenue, N. E., 
in the District of Columbia, under the partnership name 
and style of Amoco Transport Service.’? The Answer of 
the Defendant, Manufacturers Casualty Insurance Com- 
pany, denied those allegations. The duty and burden, 


therefore, rested at all times upon the Plaintiff to prove 
the truth of this allegation. 


When the Defendant’s Attorney told the jury that a 
partnership existed on September 1, 1948, but that the 
evidence would disclose that the partnership had ceased 
to exist on May 4, 1949, he was not thereby assuming 
the burden of proving the dissolution of the partnership, 
but was only telling the jury what the evidence would 
disclose. The burden of proof still remained with the 
Plaintiff. Indeed, the burden of proof never shifts from 
the party alleging the affirmative of an issue. The burden 
of going forward with the evidence does shift from time 
to time, in accordance with what Professor Wigmore refers 
to as the ‘‘Burden of Persuasion.’’ The shifting of the 
burden of persuasion or the burden of going forward 
with the evidence are procedural matters to be deter- 
mined by the Judge in connection with his feelings as to 
whether or not there is sufficient evidence to go to the 
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jury, but should not be explained to the jury as a matter 
of law for the determination of the jury in connection 
with the burden of proof. 


The ease of Miller v. Kruggel, 165 Kans. 435, 195 P. 
2d. 597, 599, states as follows: 


‘Tt has sometimes been said that when a party 
to an action has made a prima facie case, the ‘burden 
of proceeding’ or the ‘burden of evidence’ then shifts 
to his adversary. This is simply a way of saying 
that upon a prima facie case, a litigant is entitled 
to prevail if his adversary offers no evidence. The 
necessity of offering evidence to offset his adversary’s 
prima facie case in no way shifts the burden of proof 
which continues to rest upon the party which has it.’’ 


Chief Justice Stone, speaking for the United States 
Supreme Court, in the case of Commercial Molasses Corp. 
v. N. Y. Tank Barge Corp., 314 U. S. 104, 86 L. Ed. 89, 
62 S. Ct. 156, stated at Page 161: ‘‘The burden of proof 


in a litigation where-ever the law has placed it, does not 
shift with the evidence.”’ 


While the law may presume the continuity of a mar- 
riage, once its solemnization has been proven, no such 
presumption can exist for a partnership. Partners and 
Partnerships Law and Taxation, by J. M. Barrett and 
Erwin Seago. (The Mickie Company, 1956 Edition) Vol. 
1, Chapter 4, Section 2, Page 994, states: ‘‘It is equally 
axiomatic to say that the law does not create a partner- 
ship, nor will the law presume the existence of a partner- 
ship.”’ 


It was error to instruct the jury that the continuation 
of the partnership was presumed. While the Court might 
have felt that insofar as his subsequent rulings were 
concerned during the course of the case, that he might 
presume the existence of a partnership, until contrary 
evidence was introduced, this was merely a procedural 
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guide for the Court and not substantive law to be instructed 
to the jury. 


Sheldon v. Brandstetter, 325 Tl. App. 595, 60 N. E. 24. 
576, 578, states: ‘‘As soon as evidence is produced, which 
is contrary to the presumption which arose before the 
contrary proof was offered, the presumption vanishes 
entirely.”’ 


Or, as was stated in the case of Knuth v. Murphy, 327 
Minn. 225, 54 N. W. 2d. 771, at Page 776: ‘‘The very 
moment countervailing evidence appears from any source, 
the presumption vanishes completely and the case is to be 
tried as if the presumption never existed.’’ 


The case of Jodoin v. Baroody, 95 N. H. 154, 59 A. 2d. 
343, 345, puts a presumption in its proper place by stating: 
‘<’.. a presumption is not evidence—its sole func- 

tion is to take the place of evidence. When the latter 


appears, if only to the extent that an inference may 
be drawn from it, the presumption vanishes.”’ 


The existence of the continuity of a partnership depends 
upon human frailities, God’s will, mutuality of assent and 
too many extraneous internal or external causes to ever 
presume its continued existence. 


A Treatise on the Anglo-American System of Evidence 
in Trials at Common Law, by John Henry Wigmore (Little 
Brown and Company, Third Edition, 1940) Vol. 2, Section 
437, Page 413, contains a rather common sense approach 
to the problem of current existence as presumed from prior 
or subsequent existence. There, Professor Wigmore states: 


““The degree of probability of this continuance 
depends on the chances of intervening circumstances 
having occurred to bring the existence to an end. The 
possibility of such circumstances will depend almost 
entirely on the nature of the specific thing whose 
existence (sic.) is in issue and the particular circum- 
stances affecting it in the case in hand. That a soap- 
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bubble was in existence half-an-hour ago affords no 
inference at all that it is in existence now; that Mt. 
Everest was in existence ten years ago is strong evi- 
dence that it exists yet; whether the fact of a tree’s 
existence a year ago will indicate its continued ex- 
istence today will vary according to the nature of the 
tree and the conditions of life in the region. So far, 
then, as the interval of time is concerned, no fixed 
rule can be laid down; the nature of the thing and 
the circumstances of the particular case must control.”’ 
(Emphasis supplied.) 


C. The Court erred in instructing the jury about the winding 
up of partnership affairs subsequent to dissolution. 


The Trial Court properly ruled that the only issue to 
be determined was whether or not a partnership between 
Lazarus and Rubinstein was in existence on May 3, 1949. 
Appellee maintains that this fact should have been re- 
solved in his favor as a matter of law.. However, regard- 
less of that argument, the Trial Court did instruct the 
jury on tort liability after dissolution of a partnership 


even though there was no question of continuance of the 
partnership atter it was dissolved. The Court’s instruc- 
tion on this matter was as follows: 


“‘Tn other -words, ladies and gentlemen of the jury, 
after dissolution a partnership continues in a limited 
sense in respect to past transactions and existing 
assets. And this includes the winding up or liquida- 
tion of partnership affairs, which in turn includes 
the performance of existing contracts, the collection 
of debts or claims due the firm, and the payment of 
firm debts. By dissolution the existence of a partner- 
ship has, except for the purposes I have enumerated, 
been terminated. 


‘‘Where a partnership has been dissolved, it ceased 
to exist as a separate entity. A dissolution of the 
partnership operates as to future matters only. 


‘“‘Now as I say, after dissolution the partnership 
continues in a limited sense in respect of past trans- 
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actions and existing assets. And this, as I have told 
you, includes the winding up or liquidation of partner- 
ship affairs, which in turn includes the performance 
of existing contracts, the collection of debts or claims 
due the firm, the payment of firm debts, the admin- 
istering of firm assets and the distribution of the 
firm’s assets in accordance with the partnership agree- 
ment. That is the only purpose for which a partner- 
ship continues after dissolution. 


““So that if you find from the evidence that the 
partnership was dissolved prior to May 3d, and that 
on May 3d a tort was committed by an employee and 
the partnership has been dissolved, the partnership 
does not continue for that purpose. It continues for 
a limited purpose only, and that is to wind up its 
affairs.”? (J.A. 226-227). 


D. The original verdict of the jury and the supplemental ver- 
dict demonstrates conclusively that the jury returned its 
original verdict without having decided the case in accord- 
ance with its instructions, and the Trial Court should 
not have received either verdict. 


The Court instructed the jury to consider the elements 
of damages to be assessed and the verdict to be rendered. 
It also instructed the jury that its verdict was to be 
unanimous. The jury returned a general verdict in favor 
of the plaintiff. The Clerk then read various amounts to 
the jury and asked if that was their verdict. The jury 
replied in the affirmative. (J.A. 235). 


Thereafter, the jury was excused from duty in this 
ease, and finally excused from jury duty for the term. 
(J.A. 236). When the amount of the verdict was checked, 
it was discovered that the amount of $2,500.00 for At- 
torneys’ fees had been omitted. This was called to the 
attention of the Court and the Marshal was instructed 
to return the jury at 10:00 A.M. the next morning. 


At the time the jury returned the next day, the Court 
reminded the jury of its omission and asked the foreman 
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if it had decided that issue. The foreman admitted that 
it had not. He said some wanted to give that verdict and 
some didn’t, but no decision was reached. (J.A. 237 Me 


This demonstrates conclusively that the jury returned 
its original general verdict without having decided the 
entire case as instructed by the Judge. 


It has been generally held, that a Court may inquire 
of the jury with respect to their verdict even after the 
jury has been discharged from the case and separated. 
Dearborn v. Newhall, 63 N. H. 301, and Germond’s Admin- 
istrator v. Central Vermont R. Co., 65 Vt. 126, 26 A. 401. 


The answer of the jury foreman to inquiries made of 
him by the Court, in the absence of any dissent or expres- 
sion to the contrary by the rest of the jarors, should be 
taken as the answer of the jury as a whole. Turon v. 
J. & L. Const. Co., 8 N. J. 543, 86 A. 2d. 192; and Burgess 
v. Giovannucci, 341 Mass. 252, 49 N.E. 2d. 907. 


When the jury has been discharged and relieved of its 
duty not to discuss the case, the Court should not send 
the jury back to reconsider the verdict. See, Mattice v. 
Maryland Casualty Co., 5 F. 2d. 233. There the jary 
returned a verdict and was discharged. Immediately after 
the jury was discharged, one of the jurors indicated to 
the Court that the verdict was not unanimous. The Court 
refused to allow the jury to reconsider the case, but 
granted a new trial. The Court stated: ‘I am satisfied 
that the jury could not be legally reconvened after being 
discharged from the case.’’ 


In the case at bar, it was admitted by the foreman 
that although a general finding for the plaintiff had been 
returned, the jurors had not reached an unanimous verdict 
because one of the essential elements of damages had 
been considered by the jury, but had not been decided. 


It should be pointed out to the Court, that the jury was 
relieved of its obligation of jury duty and from its oath 
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as jurors and over objection of defense counsel was per- 
mitted to reconsider one essential element of the case 
without being re-sworn. Indeed, the jury was released 
of the Court’s admonition not to discuss the case between 
the times of the first and second verdicts. 


E. The Trial Court erred in excluding offered evidence of the 
Official Transcript of the first verdict and Special Inter- 
rogatory to the Jury, and the Official Judgments of the 
Court in the case of Hudson v. Lazarus, et al. Civil Action 
No. 4832-50, particularly since it had permitted Plaintiff 
to introduce a short copy of the Judgments. 


An insurance company is a trustee of the funds of its 
policyholders, and may not dissipate those funds, except 
in accordance with its contracts and the law. See, gen- 
erally, 1 Couch on Insurance, Section 233. 


The legal duty and obligation of the Defendant in this 
case to pay the jadgments entered against the Plaintiff 
Lazarus in Civil Action No. 4832-50, depends upon the 
form of the verdicts and judgments. The insurance policy 
in question, requires the Defendant ‘‘to pay on behalf of 
the Insured all sums which the Insured shall become ob- 
ligated to pay ...’’ If the judgments are against the 
Insured of the company, then the company is required 
to pay them. If the judgments are not against an In- 
sured of the company, then the company has no duty, 
and indeed, as trustee, no right to pay them. It is, there- 
fore, necessary for the company to determine against whom 
the judgments are rendered. It is also impossible for the 
jury to determine whether or not the company is legally 
obligated to pay the judgments without being apprised 
of whether or not the judgments were rendered against an 
Insured of the Company. 


In Civil Action No. 4832-50, the Plaintiff Hudson sued 
‘‘Arthur Rubinstein and David Lazarus, co-partners t/a 
Transport Amoco Service.’’ However, the verdict rendered 
by the jury in that case and the judgment entered by the 
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Court were against the Defendant, David Lazarus t/a 
Transport Amoco Service, only. One of the arguments 
advanced by Mr. Lazarus’ Attorney in Civil Action No. 
4832-50, for setting aside the verdict was the fact that 
Mr. Lazarus was sued as a partner, but the verdict was 
rendered against him as an individual. (J.A. 121-123). 


Indeed, the jury in Civil Action No. 4832-50, specifically 
determined by Special Interrogatory that Arthur Rubin- 
stein and David Lazarus were not partners t/a Transport 
Amoco Service on May 3, 1949, and thus, David Lazarus, 
against whom the judgments were entered, was not and 
could not have been an Insured of Manufacturers Casualty 
Insurance Company at the time of the accident, and since 
no judgment was entered against an Insured of the com- 
pany, then the company could not and should not pay 
the judgments. To do otherwise, would be a breach of 
the fiduciary relationship between Manufacturers Casualty 
Insurance Company and its various insureds where-ever 
they might be. 


The Court allowed Plaintiff to introduce a short copy 
showing the amounts of the verdicts, but refused to allow 
the Defendant to introduce the Official Transcript of the 
verdicts showing against whom they were rendered. 


42 C. J. 8. Section 32, Page 617, points out that: ‘In 
a suit by indemnitee against indemnitor the entire record 
of the former suit against the indemnitee may be examined 
to determine the scope of adjudication.”’ 


The case of New York & Porto Rico S. 8. Co. of New 
York v. Lee’s Lighters, Inc., reported in 48 F. 2d. at Page 
372, decided as follows: 


‘‘On the facts found, the respondent having had 
notice of the suit and reasonable opportunity to come 
in and defend, and having failed to do so, the judg- 
ment is conclusive as to the liability of the Defendant 
in the original action. (Cases cited). But the whole 
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record may be examined to ascertain the subject-matter 
of the controversy and fix the scope of the thing ad- 
judged. (Cases cited).’’ 


The United States Supreme Court has held the same 
way. The ease of Washington Gas Light Company v. Dis- 
trict of Columbia, 161 U. S. 316, 16 S. Ct. 564, 40 L. Ed 
712, was a suit by the District of Columbia against the 
gas company for indemnification for a judgment rendered 
against the District of Columbia in favor of a personal 
injury claimant. 


The Court held that since the gas company had notice 
of the suit and an opportunity to defend it, then it was 
bound by any judgment rendered against the District of 
Columbia, and furthermore, that the Court had the right 
to examine any of the evidence introduced in the first 
suit to determine the scope of the thing adjudged in that 
suit. The Supreme Court actually held that a transcript 
of evidence in the first suit was admissible in the suit 


against the gas company for that purpose. 


F. The Trial Court erred in ruling as a matter of law that 
Res Adjudicata and/or estoppel did not apply to the case. 


It cannot be disputed that in the original suit of Hudson 
v. Lazarus, et al., Mr. Lazarus and Mr. Rubinstein were 
sued as co-partners. Mr. Lazarus, acting through his 
Attorney, Mr. Luria, requested Manufacturers Casualty 
Insurance Company to defend him in the suit and the 
company declined to do so. (J.A. 123). Thus, the insur- 
ance company, having had notice of the pending litigation, 
was bound by any decision rendered therein. That be- 
ing true, then Mr. Lazarus must also be bound. There- 
fore, the Special Verdict of the jury in the case of Hudson 
v. Lazarus, et al., which determined that no partnership 
existed between Lazarus and Rubinstein on May 3, 1949, 
was Res Adjudicata as between Lazarus and Rubinstein or 
their privies. 
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The Supreme Court in the case of Oklahoma v. Tezas, 
256 U. S. 70, stated at page 85: 


“¢ .. a question of fact or of law distinctly put in 
issue and directly determined by a court of competent 
jurisdiction as a ground of recovery or defense in a 
suit or action between parties suz juris, is conclusively 
settled by the final judgment or decree therein, so that 
it cannot be further litigated in a subsequent suit 
between the same parties or their privies, whether 
the second suit be for the same or a different cause of 
action.”’ 


In the case of Southern Pacific Railroad v. United States, 
168 U. S. 1, the Supreme Court stated at Page 48: 


‘‘The general principle announced in numerous cases 
is that a right, question or fact distinctly put in issue 
and directly determined by a court of competent juris- 
diction, as a ground of recovery, cannot be disputed 
in a subsequent suit between the same parties or their 
privies; and even if the second suit is for a different 
cause of action, the right, question or fact once so 
determined must, as between the same parties or 
their privies, be taken as conclusively established, 
so long as the judgment in the first suit remains un- 
modified. This general rule is demanded by the very 
object for which civil courts have established, which is 
to secure the peace and repose of society by the settle- 
ment of matters capable of judicial determination. 
Its enforcement is essential to the maintenance of 
social order; for, the aid of judicial tribunals would 
not be invoked for the vindication of rights of person 
and property, if, as between parties and their privies, 
conclusiveness did not attend the judgments of such 
tribunals in respect of all matters properly put in 
issue and actually determined by them.’’ 


In the same case, the Supreme Court also stated at 
Page 52: 


“In New Orleans v. Citizens’ Bank, [167 U. S. 371] 
it was held that the final and unreversed judgment of 
a court in Louisiana of superior jurisdiction upon 
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the issue, duly raised by the pleadings, whether the 
bank was exempt by contract with the State from taxes 
assessed against it for particular years, concluded 
that question, as between the same parties and 
their representatives, in respect of taxes assessed 
against it for subsequent years. In that case the 
court said: ‘The estoppel resulting from the thing 
adjudged does not depend upon whether there is the 
same demand in both cases, but exists, even although 
there be different demands, when the question upon 
which the recovery of the second demand depends has 
under identical circumstances and conditions been 
previously concluded by a judgment between the par- 
ties or their privies.’ ’’ 


The general rule is that if an indemnitor or a liability 
insurer has a right to defend actions against the indem- 
nitee or the insured, and if it has timely notice of an action 
and defends or elects not to defend the indemnitee or in- 
sured, then the judgment rendered in such case is 
binding upon the indemnitor or the imsurer as to 


issues which were or might have been litigated therein 
when the indemnitor or the insurer is later sued by the 
injured person. See generally, 29 American Jurisprudence 
(Insurance, Section 1084) 813. 


The case of Maryland Casualty Co. of Baltimore v. 
Sturgis, 198 Ark, 574, 129 S. W. 2d 599, held that an insur- 
ance company who defended an action on behalf of its in- 
sured was a privy to that party and was consequently 
bound by any judgment rendered therein. 


The case of American Candy Co. v. Aetna Life Insur- 
ance Co., 164 Wisc. 266, 159 N. W. 97, held that when an 
insurance company was offered the right to defend the 
insured, but declined, then the insurance company had 
the opportunity to become a privy to the action, and is 
therefore, bound by any judgment rendered. 


It also held, quite logically, that the Insured was also 
bound by the judgment which was rendered, and in that 
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particular case, the judgment contained a finding that the 
minor was employed contrary to law, which finding re- 
leased the insurer from lability to indemnify the insured. 


It is elemental that res adjudicata and estoppel work 
both ways. If the insurance company is to be estopped or 
bound by a judgment against the insured, who is its privy, 
then it must be allowed to receive the benefit any judg- 
ment might prefer upon it. 


The United States Cirenit Court of Appeals for the 
Fourth Circuit in a well-reasoned opinion held the same 
way in the case of Aetna Casualty & Surety Co. v. Abbott, 
130 F. 2d 40. That case involved litigation which arose 
in Takoma Park, Maryland, when the Plaintiff recovered 
judgment against the Takoma Park Bank in a Maryland 
State Court for $50,500.00 for loss of Gold Certificates and 
other funds. The judgment was affirmed by the Court of 
Appeals of Maryland, and certiorari was denied, by the 
Supreme Court. The bank did not satisfy and the judg- 
ment creditor sued the Aetna Casualty and Surety Co. on 
a Safe Deposit Liability Policy issued by the company 
to the Bank. Aetna Casualty and Surety Co. had de- 
fended the Bank in the original suit brought in the State 
Court. In the direct suit against it, it attempted to re- 
litigate the issue of liability. The Trial Court refused 
to allow the insurance company to re-litigate the issue of 
liability and held that the insurance company was bound 
by the determination of liability in the State Court. This 
ruling was affirmed by the Circuit Court of Appeals. There 
the Circuit Court of Appeals said at Page 42: 


‘“‘The defendant, by defending the action, bound 
itself by the judgment to the same extent as though 
a party to the record . . . (cases ctor ... And as 
said by this court in National Bondholders Corp. v. 
Seaboard Citizens Nat. Bank, 4 Cir., 110 F. 2d 138, 143: 
‘It is well settled that a fact or question which was 
actually and directly in issue in a former suit, 
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and was there judicially determined by a court of 
competent jurisdiction, is conclusively settled by 
the judgment therein so far as concerns the parties 
to that action and persons in privity with them, 
and cannot be again litigated in any future action 
between the parties or privies in the same or any other 
court upon either the same or a different cause 
of action . . . (Cases cited)’.’’ (Emphasis in de- 
cision are italicized.) 


The Court went on to say: 


“It is said, however, that the defendant is not 
bound by the judgment obtained by plaintiff against 
the Takoma Park Bank, because the coverage of the 
policy here sued on was not involved in that action. 
The answer is that the facts upon which coverage de- 
pends were involved in that action, and the facts as- 
serted here as a defense with respect to coverage were 
asserted there as a defense to a recovery against the 
bank. Even though there be a difference of issues, 
defendant is bound as to facts actually litigated 
and determined.’’ 


The Aetna case cited above was followed by the United 
States District Court for the Middle District of North 
Carolina in the case of Aghnides v. S. H. Kress and Com- 
pany, reported in 140 F. Supp. 582. The Court there held 
that a manufacturing company which was not named as 
a narty defendant in a suit for patent infringement, but 
which conducted the defense of the action for the named 
defendant, Kress, and for itself as completely and fully 
as it could have done had it been named a party, was 
bound by the judgment entered against the named 
defendant. 


The Aetna case was followed by Judge Keech of The 
United States District Court for the District of Columbia 
in the case of Broder v. Hartford Accident and Indemnity 
Co., Civil Action No. 2678-52; reported in 106 F. Supp. 
343. There Judge Keech held, that a dismissal of a counter- 
claim with prejudice in a prior suit made the order of 
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dismissal res adjudicata not only as to the plaintiff in that 
suit, but as to his surety, Hartford Accident and Indem- 
nity Company. He held that the present action was an 
attempt to relitigate issues raised and disposed of in a 
prior suit in the United States District Court for the 
District of Columbia, Civil Action No. 2244-50. It is in- 
teresting to note, that in the prior suit, Civil Action No. 
2244-50, there was an attempt to make Hartford Accident 
and Indemnity Company a third party defendant, but the 
Motion was denied. Nevertheless, J udge Keech held that 
the prior adjudication was res adjudicata as to Hartford, 
even though Hartford was not a party to the suit. 


As was pointed out to the Court in the case at bar, 
there was an attempt in the previous litigation in Hudson 
v. Lazarus, et al., Civil Action No. 4832-50, to make the 
present Defendant, Manufacturers Casualty Insurance 
Company, a third party defendant to that litigation. 


The case of Dolph v. Maryland Casualty Company, 303 


Mo. 534, 261 S. W. 330, likewise held that a judgment 
against a defendant insured against public liability was 
conclusive in an action by the insured against the insurer 
as to every fact necessarily involved and litigated in the 
former action. 


Volume 2 of A Treatise of the Law of Judgments by 
A. C. Freeman (Bancroft-Whitney Company, Fifty Edi- 
tion) contains an excellent exposition of the law of estoppel. 
In Section 677, it points out that where the causes of action 
are different, but the issue is the same, estoppel will ex- 
tend to those matters or issues common to both actions 
which were expressly or by necessary implication adjudi- 
cated in the first. 

The United States Court of Appeals for the Fifth Cir- 
cuit had before it a suit involving a construction bond in 


the case of Lake County v. Massachusetts Bonding & 
Insurance Co., 75 F. 2d. 6. There the Court set forth what 





35 


it considered to be a true statement of the law, when on 
Page 8 it stated: 


‘‘Where it appears that the judgment against the 
defendant was obtained in a suit of which the surety 
had full knowledge, and which it had full opportunity 
to defend, the judgment therein is not only evidence, 
but conclusive evidence against every defense except 
that of fraud and collusion in obtaining it.’’ 


CONCLUSION 


It is respectfully submitted, that the action of the Trial 
Court in granting Judgment N. O. V. is sustainable either 
on the grounds that the verdict was not supported by sub- 
stantial evidence or on the grounds of Res Adjudicata. 
In the alternative, it is respectfully submitted that this 
Court should order a new trial or a re-examination of the 
Motion for New Trial, by the Trial Judge, because of the 
errors committed at the trial. 


In connection with Appellant’s complaint about the long 


litigation, this Court is referred to a decision of the Ninth 
Cireuit Court of Appeals in the case of Mozst Cold Refrig- 
erator Co. v. Lou Johnson Co., 249 F. 2d 246, 257, where 
the Court said: 


‘<We share with the Trial Judge the concern over 
the length of this litigation and the expenses that have 
been incurred by both sides, but our concern cannot 
be the basis for any ruling not completely consonant 
with the law applicable to this case.’’ 


Respectfully submitted, 


Denver H. Granam 

Ausert FE. Bravtr 
516 Transportation Building 
Washington, D. C. 
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PETITION FOR REHEARING EN BANC OR IN THE 
ALTERNATIVE FOR REHEARING BY THE PANEL 


Manvfacturers Casualty Insurance Company, A Body 
Corporate, hereby petitions this Honorable Court to rehear 
and reconsider en bane its Opinion and Order entered 
herein under date of April 9, 1959. A majority of the panel 
of the Court (Edgerton and Washington, Circuit Judges) 
reversed the entry of the Trial Court of a judgment n. o. v. 
and reinstated the original verdict of the jury (Danaher, 
Circuit Judge, dissenting), because it held that the appellee 
insured the business herein (Transport Amoco Service) 
by its descriptive name and not the partner or partners 
individually, and that the surviving partner (after dis- 
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solution of the partnership) was protected by a policy 
of insurance issued in the name of the partner who with- 
drew. 


It is respectfully submitted: (1) That the opinion of 
April 9, 1959, reversed, by implication, the previously 
existing law of the District of Columbia that the descrip- 
tive title of a partnership is a legal fiction and the control- 
ling consideration is the names of the individual partners; 
and (2) That the Opinion of April 9, 1959, abrogated the 
contractual rights of the parties. 


Both the terms and purpose of Rule 26 (a) of this Court 
require a critical examination of this Court’s Opinion of 
April 9, 1959. 


STATEMENT OF THE CASE 


Appellee relies upon the Statement of the Case and the 
Counter-Statement of the Case contained in the Briefs for 
Appellant and Appellee, as the Statement of the Case for 
this Petition. 


THE PARTNERSHIP QUESTION 


The insurance policy in question declared the Insured 
to be, ‘‘ Arthur Rubinstein, T/A Transport Amoco Serv- 
ice’? (J.A. 7-19). Nevertheless, the majority of the Panel 
held that the business (Transport Amoco Service) was the 
Insured rather than the individual (Arthur Rubinstein). 
See page 3 of Opinion of April 9, 1959. 


This Court has hithertofor consistently held that a trade 
name adopted by individuals or partners is not a legal 
entity, but merely a descriptive title. Partners have not been 
entitled to sue or be sued in the name of their descriptive 
title, but must be sued in their individual names. 


In the case of Matson v. Mackubin, 61 U. S. App. D. C. 
102, 57 F. 2d. 941, this Court held that there was no means 
of suing or of obtaining a judgment against a partnership 
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as such, and that it was necessary that the members of a 
partnership should be sued and served with process in- 
dividually, There, this Court affirmed the granting of a 
motion to quash service which had been obtained upon a 
resident manager of a partnership composed of non- 
resident partners. This Court clearly distinguished be- 
tween a partnership with a descriptive title and a corpora- 
tion, which is a separate legal entity existing in the 
contemplation of the law. 


Again, this Court held that the partnership of J. S. 
Bache & Co. could not be sued in that name, but reaffirmed 
its previous distinction between the firm name and the 
names of partners. Fenmell v. Bache, 74 U .S. App. D. C. 
247, 123 F. 2d 905. 


It is conceded that this litigation does not involve a 
suit against a partnership, however, Appellant, David 
Lazarus, is suing as a partner of Transport Amoco Service, 
and as third party beneficiary under the policy issued. The 
general law enunciated by the Opinion of April 9, 1959, 
effectively obliterates the distinction between partners and 
their descriptive firm name. 


THE CONTRACT QUESTION 


The insurance policy in question was issued to ‘‘Arthur 
Rubinstein T/A Transport Amoco Service.’’ Nevertheless, 
the majority of the Panel held that the contract was not 
between Manufacturers Casualty Insurance Company and 
Arthur Rubinstein T/A Transport Amoco Service, but 
rather was between Manufacturers Casualty Insurance 
Company and an unincorporated business with the descrip- 
tive title ‘‘Transport Amoco Service’’. As was pointed out 
by the dissenting member of the panel, the majority wrote 
a new contract for the parties. 


A contract may be formed only with the mutuality of 
consent by the parties to be bound by the contract. The 
record is totally devoid of any agreement by Appellee to 
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ever insure David Lazarus, except, by implication, while 
he was a partner of Arthur Rubinstein with whom Appellee 
had consented to contract. 


Assuming, arguendo, that Appellee contracted with 
Transport Amoco Service rather than Arthur Rubinstein, 
and further assuming that the partners decided to change 
the name of the business from Transport Amoco Service 
to Washington Gasoline Service, would the majority of the 
Panel then hold that Appellee did not insure the new 
business, even though the ownership remained the same 
and only the name was changed? The answer, obviously, 
is in the negative. 


The majority opinion points out that the partnership 
may choose any name it wishes, and it follows that the 
name of the partnership may be changed from time to time 
without the consent of the insurance carrier, even daily, 
if desired. The controlling factor is not the name of the 
business, but the composition of its ownership, As is 
pointed out below, the name of this business was appar- 
ently changed when there was a change in partners on 
May 2, 1949. Indeed, the original partnership bank account 
was in the name of ‘‘Amoco Transport Service’’ (R-716), 
which apparently was the name used by the partners 
Rubinstein and Lazarus rather than ‘‘Transport Amoco 
Service.’? The letter from Appellant to Riggs National 
Bank dated April 28, 1949, (R-718), informed the bank that 
Rubinstein was no longer a partner of ‘‘ Amoco Transport 
Service.’? Thus, it should be obvious that Appellee could 
not have insured ‘‘Transport Amoco Service’’ if the part- 
ners were trading as ‘‘Amoco Transport Service.’? The 
first use of the name ‘‘ Amoco Transport Service’’ appeared 
in the new partnership bank account of Appellant and 
Jerry Sorrentino, which was started at Riggs Bank on 
May 2, 1949, (R-419). 


A review of the cases cited by the majority of the Panel 
shows that they do not sustain the ultimate legal principles 
enunciated by the majority. 





5 


The case of First National Trust & Savings Bank v. 
Industrial Accident Commission, 213 Cal. 322, 2 p. 2d. 347, 
cited by the majority of the Panel in footnote 10, page 5, 
does not apply to the facts of the case at bar. There, the 
declarations listed the named insured as two individuals 
and the Court held the policy remained in force as to the 
one who remained after the other withdrew from the part- 
nership. 


The Court pointed out that in California a partnership 
is not usually considered a legal entity and went on to say; 
‘¢While one of them dropped out of the business, the other 
continued to run the same business in the same manner 
and in the same name, so that not even such an increase of 
risk could be claimed, as might have occurred if a new 
personality had been brought into the business.”’ 


The majority of the Panel is silent about the increase 
of risk incurred by the addition of Sorrentino as a partner. 
Appellee consented to insure Arthur Rubinstein and any 


persons who might join with him as partners. It did not, 
however, consent to insure strangers who were not part- 
ners with Arthur Rubinstein and over whom he had no 
control. 


Appellees does not dispute the case of Lloyds Casualty, 
Insurer v. McCrary, 149 Tex. 172, 229 S.W. 2d. 605, cited 
on page 4 of the Opinion of the majority of the Panel; but 
it does deny its applicability to the case at bar. There, the 
unknown partner (J. N. Grimes) and the named Insured 
(Ed Grimes) were still partners when the tort occurred 
and when suit was brought. These are not the facts in this 
litigation, where the unknown partner (David Lazarus) 
and the named Insured (Arthur Rubinstein) were not 
partners when the tort occurred or the suit brought. 


It has often been said, with considerable justification, 
that one can always find a case to cite on either side of a 
given argument in the New York decisions. The official 
reports of the two cases from New York cited by the 
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majority of the Panel in footnote 10, page 5, contain such 
sketchy facts that it is impossible to determine who was 
listed as a named insured (or how many) under the policies 
involved. We do know that in Angelo v, Triangle Broom & 
Brush Co., 243 App. Div. 838, 273 N. Y. Supp. 927, ‘‘The 
policy was issued to a copartnership. One of the partners 
retired and the remaining partner continued the business 
under the same name at the same place.’’ Apparently, no 
new partner was added. 


In Goldstein v. Goldstein, 243 App. Div. 657, 277 N. Y. 
Supp. 908, the policy was issued to ‘‘Goldie Dress Com- 
pany.’’ Apparently, no indication was given that it was a 
partnership. There, obviously, the named insured would 
have to be ‘‘Goldie Dress Company,’’ and coverage would 
extend to its partners, known or unknown. No name of an 
individual was listed. 


This Court is referred to another New York case of 
Ardolino v. Ierna, 225 App. Div. 439, 477 N. Y. Supp. 477. 
There, the policy was issued to a copartnership consisting 
of Frank Ierna and Joseph Venezino. Two or three 
months after the issuance of the policy one Frank Russo 
bought out the interest of Venezino, who retired as a part- 
ner. Thereafter, Russo and Ierna continued the business 
and the claimant was injured. In denying coverage to the 
new firm the Court recognized the distinction between a 
partnership and the individuals who constitute its mem- 
bers. It held that the policy could not be extended to the 
new partnership of Russo and Ierna, since ‘‘there had 
never been a contract between the firm by whom the claim- 
ant was employed at the time of the accident and the 
insurer.”’ 


A reasoning based upon the case of Moore v. Michigan 
Hospital Service, 353 Mich. 198, 91 N. W. 2d. 301, cited in 
footnote 7, page 4, of the majority Opinion, sustains the 
position of Appellee. 
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There, the Court said, ‘‘The contract, by express terms, 
covered John Moore and his spouse. At the time in ques- 
tion, Plaintiff was not his spouse, was not a member under 
the definition of the contract, was not covered by its terms, 
and was, therefore, entitled to no benefits thereunder.”’ 


Here it might be said, ‘‘The contract, by express terms, 
eovered Arthur Rubinstein and his partners, known and 
unknown. At the time in question Appellant was not his 
partner, was not an insured under the definition of the 
contract, was not covered by its terms, and was, therefore, 
entitled to no benefits thereunder.”’ 


THE THIRD PARTY BENEFICIARIES QUESTION 


By an unfortunate choice of words, two of the nine 
Judges of this Court have enunciated a principal of law, 
albeit by dictum, which apparently changes the Law in the 
District of Columbia. On page 4 of the Opinion of the 
majority of the Panel the following appears: 


‘‘Here, the ultimate benefit of the insurance accrues to 
an injured member of the public, rather than to the insured 
as such, and the courts should bear that fact in mind.”’ It 
is submitted that this statement is probably more of an 
expression of sociological philosophy rather than of law. 
However, this Court is concerned with law, and the mem- 
bers of the Bar and the public have a right to accept the 
wording of the Opinion of the Court at its face value. 


The wording of the Opinion of the majority makes the 
general public third party beneficiaries under a contract of 
insurance between two individual members of the public. 
This law has never been recognized in the District of 
Columbia. 


Starting with the case of The Capital Traction Company 
v. Offutt, 17 App. D. C. 292, this Court has consistently 
held that in order to acquire rights under a contract, a 
person must be a direct, rather than a mere incidental, 
beneficiary under the contract. This principal of law was 
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reaffirmed by this Court in Hall v. Gardiner, 75 U. 
D. C. 226, 126 F. 2a. 227, and more recently in the ¢ 
Marranzano v. Riggs National Bank of Washington, 
87 U.S. App. D. C. 195, 184 F. 2d. 349. 


While the statement indicating that injured members"® 
the public are third party beneficiaries under an ins 
contract was unnecessary for the legal decision, it did di 
close the philosophical reasonings behind the legal decision. 
However, it is a statement which should not be allowed to 
remain as an opinion of this Court because of the ramifi- \ 
cations it may have on future litigation. 


CONCLUSION 


The April 9, 1959, Opinion of the Panel of this Court is 
based upon perhaps a laudable philosophical ideal, but it is 
also based upon two manifest errors of law, the correction 
of either of which would compel a different result. 


Wuenrerorg, it is respectfully prayed: 


(1) That this Honorable Court reconsider its Opinicn 
and Order dated April 9, 1959; or (2) That a rehearing 
before the full Court, sitting en banc, be ordered; or (3) 
That a rehearing before the Panel be ordered; and (4) That 
the Court grant such other and further relief as it deems 
jast and equitable. 


Respectfully submitted, 


Denver H. GranHam 


Attorney for Appellee 
516 Transportation Building 
Washington, D. C. 


Of Counsel 


BRAULT AND GRAHAM 








REPLY BRIEF FOR APPELLANT 


Ginited States Court of Appeals 


lice Pe . 
“6.03 Court Of Bonen: 
For the a 


néooty : 
oumbig Cireuis 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Diat ping 


sy 


F 


riikh OCT - 9 1958 


No. 14,513 
—— Tes thief? 


CL°oK 


DAVID LAZARUS, 
Appellant, 


MANUFACTURERS CASUALTY INSURANCE 
COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DAVID F. SMITH 


927 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant. 


ROBERT 1, THIEL 








(i) 
ADDITIONAL QUESTIONS PRESENTED 


The attempt to cross-assign error on the appeal of appellant and 


an <mission. in the main brief of appellant involving a jurisdictional 


question, using jurisdictional in the secondary sense, raise the follow- 


ing additional questions: | 


1. Where the only appeal is by Lazarus from the order granting 
judgment notwithstanding the verdict (and judgment thereon) and appellee 
took no appeal from the order denying its alternative motion for a new 
trial, is there any authority to justify appellee in cross-assigning errors 
on the appeal of appellant for the sole purpose of securing a direction 





here that the District Court reconsider the denial of the motion for a 
new trial in the event this Court should reverse the order granting judg- 
ment n.o.v. ? Is the motion of appellant to dismiss or strike the cross- 


assigned errors well taken? | 


2. Did the District Judge exceed his authority under Rule 50 (b), 
Federal Rules Civil Procedure, when he set aside the verdict and granted 
a judgment n.o.v. on the sole ground that there was no substantial evi- 
dence to support the existence of the partnership on May 3, 1949 and no 
such ground was urged by appellee in its motion for a directed verdict 
at the close of all the evidence or even in its motion for judgment n. 0. v. 
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denial of the alternative motion of appellee for a new trial. The Court 

will notice immediately following this additional statement of the case a 
motion by appellant to dismiss or strike the cross-assignment of errors 
by appellee. 


ERRORS IN THE BRIEF OF APPELLEE 


1. Appellee's brief p. 4, referring to the partnership information 
return Signed by Lazarus and filed in September 1950, some eighteen 
months after the Hudson negligence on May 3, 1949, says: "This return 
was prepared by his (Lazarus') accountant, a Mr. Lipshults. (J.A. 136)". 
The J.A. pp. 136-137 shows the following: 


Q. That is your accountant? A. Lipshults, 


I guess it is. 


Q. He was your accountant? .4. Yes, sir. 
Q. Didhe prepare the return? A. He was Mr. 
Q 


Rubinstein's accountant. 
Didn't you just tell us he was your accountant? 
A. No, sir, he was not my accountant. 


2. Appellee’s brief p. 5 makes the following erroneous statement for 
which th: re is no support in the record: "In response to questions by 
the Court, he (Lazarus) admitted that he took his son-in-law, Jerry 
Sorrentino, in as a partner and that he was his partner on May 1. (J.A. 
140). Asa further response to questions by the Court, he (Lazarus ) 
admitted that Mr. Rubinstein could not legally have been his partner at 
that time and attempted to state that he never had any partnership with 
Mr. Rubinstein.'' The Only possible explanation for the error in the 
second sentence is that the writer of appellee's brief confused Rubinstein 
with Sorrentino. 


3. Appellee's brief p. 7 makes a misleading statement as follows: 
"The Court refused to allow the defendant below to introduce into evidence 
the general and Special verdicts of the jury in the original case, wherein 
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the jury found that there was no partnership in existence on May 3, 1949, 
and the verdicts were proffered into evidence, but were refused by the 
Court. (J.A. 176, 177)." The District Judge received the proffer of the 
verdict on the first trial of the Hudson case and it appears of record 
here. (J.A. 282). However, the District Judge properly refused to per- 





mit appellee to read that verdict to the jury because the Court ruled 
there were no cross or adversary issues drawn between Lazarus and 
Rubinstein, as defendants, on the first trial of the Hudson case and that 


the claim of res judicata was without foundation. | 

The Court: I am not going to allow any evidence about that 
verdict in the prior case, because it is not res 
judicata. It applies to a judgment and I am not 
bound by it in proceedings that occur subse- 
quently between each other. 


Mr. Graham: I understand. 


The Court: In the first trial they were not adverse aivies 
at all in any sense of the word, in the action in 
which the judgment was rendered. And, not 
being adverse parties, their rights were not 
adjudicated in any judgment that was rendered. 
So I am ruling out res judicata.* * * | 


The Court: There wag no judgment between Lazarus and 
Rubinstein in the prior case. (J.A. 176-177). 
See also J.A. 102. ! 


4.  Appellee's brief (pp. 7-8) makes the following erroneous state- 
ment: Referring to the testimony of Rubinstein who was called as a wit- 
ness by appellee: "He didn't tell Mr. Lazarus direct that he was with- 
drawing as a partner of Transport Amoco Service prior to| May 3, 1949, 
but he knew the information got to him. (J.A. 186, 187). Mr. Rubinstein 
gave that information to Mrs. Lazarus on the morning he left the 
station. (J.A. 192)."" On the page references cited by appellee to sup- 
port the above statement the following appears: | 


Q@. At any time through May the 3d, 1949, did you | 
ever tell Mr. Lazarus that you were withdraw- 
ing as a partner in Transport Amoco Service?) 
I am talking about Mr. Lazarus, now. A. Well, 
the day I left the station, I couldn't get in soneH with 
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Mr. Lazarus. I called his wife and told her. 


I am going to ask you, Mr. Rubinstein, to answer 
my question. At any time through the whole of 
the day, May 3d, 1949, had you ever told Mr. 
Lazarus that you were withdrawing as a partner 
in Transport Amoco Service? A. I don't think 

- On May 3d, I don't think I 


and is without any support 
mployed Bertrand H. 


There is not the slightest Support in the record for the statement 
made in the above second sentence. The record shows that outside of 
the presence of Rubinstein, Mr. Merwin, his attorney, talked to Lazarus 
at the station with reference to release from the American Oj] Company 
agreement and nothing appears that the agreement of May 17, 1949, was 
discussed by anybody with Lazarus prior to May 3, 1949. (J.A, 193). 


6. Appellee's brief pp. 15-16 makes the erroneous statement: 
Referring to the testimony of Lazarus: "However, at another point, he 
admitted that he and Mr. Rubinstein had talked about dissolving the 
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partnership several times prior to May 3, 1949. (J.A. 108). There is 
no support in the record for that statement. The record (J .A. 108) does 


| 


show the following: 





Q. Had any action been taken to dissolve that Sasier: 
ship through May 3d, 1949; that is, the partnership 
between you and Rubinstein to operate the Trans-+ 
port Amoco Service Station. A. We talked about it 
several times; but actually nothing took place ex- 
cept when he brought a letter around to me. | 


I will ask you the question again, Mr. Lazarus, ahd 

ask you to just answer my question. Had any action 
been taken to dissolve the partnership between you 

and Rubinstein through May 3d, 1949? A. Not 
before the third, no, sir. 


Q. Was any action taken on May 3d, 1949? A. Not d on 
that particular date, no, sir. 


The Court: When was the first action taken to ree 
the partnership ? | 


A. After the accident, sir. 
The Court: What was done? 


A. . His lawyer-brought a letter around and told me if | 
I wanted my station back, for me to -- -- that if I 
wanted the station, to sign this letter. And I said 
"Well, this doesn't look right to me. (J.A. 108- 109) 





t. Appellee's brief pp. 9-10 makes a further erroneous statement as 
follows: "The Judge charged the jury, among other things, that the bur- 
den of proof was on the defendant to prove by a preponderance of the 
evidence that the partnership had been dissolved. (J.A. 224)."" The 
quotation from the charge of the Trial Judge quoted at pages 20-21 of 
appellee's brief (J.A. 224) show no basis for that statement as the Court 





was Clearly dealing only with the presumption of continuity of the partner- 


ship and the initial burden of appellee to go forward with the evidence as 
to "dissolution," which if established prima facie placed the full burden 
of proof on appellant. | 








6 
THE DENIAL OF A NEW TRIAL 


8. Appellee at p. 11 of its statement of the case seems to complain 
about the manner in which the order denying the alternative motion for 
a new trial was presented to the Trial Judge and entered by him. This 
requires a candid statement from counsel for appellant and equal candor 
on the part of counsel for appellee so that this Court may have all the 
facts. The post trial motion of appellee was for judgment n.o.v. and/or 


in the alternative, for a new trial. The trial Judge did not set the motion 


for oral argument and prepared his own order setting aside the verdict 
and judgment thereon and entered judgment n.o.v. in favor of appellee on 
the sole ground recited in that order that there was no substantial evi- 
dence to show that the partnership was in existence on May 3, 1949. 
That order made no disposition of the alternative motion for a new trial. 
Counsel for appellant then inquired of the Trial Judge what disposition 
he had made of the alternative motion for a new trial because of his view 
that without final disposition of the new trial motion there was no final 
judgment for purposes of appeal in accordance with the admonition in 
Montgomery Ward and Co. v. Duncan, 311 U. S. 243, 85 L. Ed. 147, 61 

S. Ct. 189, that the Court should dispose of the alternative aspect to 
avoid a multiplicity of appeals and facilitate a final disposition of the 
litigation. The Trial Judge informed counsel for appellant in an 
emphatic manner that there would be no new trial and that he denied the 
motion for a new trial. Counsel thereupon prepared the order, amend- 
ing the order of February 19, 1958, granting judgment n.o.v., to deny 

the alternative motion for a new trial and it was signed by Judge Curran 
and entered on February 24, 1958 after a copy was mailed to opposing 
counsel on at least one clear day's notice. 


Several days later, Albert E. Brault, Esq., one of the counsel for 
appellee, served upon counsel for appellant a further proposed order 
still further amending the two previous orders, together with a notice 
to appear before the Trial Judge, which was done. There Mr. Brault 
submitted to the District Judge for signature a proposed order which 
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provided that if the order granting judgment n.o.v. was reversed on 


appeal, the District Judge reserved the right to reconsider the alter- 
native motion of appellee for a new trial. The Trial Judge held that 
order for several weeks and declined to sign it. The notice of appeal by 
appellant was not filed until March 18, 1958, which was about two days 
before the thirty day appeal limitation expired. The action of the Trial 
Judge in denying the motion for a new trial with no strings or conditions 
attached was thus considered and deliberate and followed considerable 
discussion between the Trial Judge and opposing counsel with respect to 
finality of disposition in the District Court. 


APPELLEE'S CLAIM OF RES JUDICATA OR ESTOPPEL 


The brief of appellee at p. 29 contends that the verdict on the first 
Hudson trial was res judicata or a collateral estoppel against Lazarus 
on the instant trial. Nowhere did counsel for Manufacturers point out to 
this Court between whom the issues were drawn on the first|trial. The 
fact is that Lazarus and Rubinstein were defendants in the action con- 
tinued by the Administratrix of the estate of Garland Hudson under the 
Survival Statute. There were no cross or adversary issues between 
Lazarus and Rubinstein, as defendants, on the first Hudson trial and 
nothing determined by the verdict in that case as against the plaintiff 
administratrix was res judicata or an estoppel as to future litigation 
between Lazarus and Rubinstein inter se or between Lazarus and Manu- 
facturers in this case. Manufacturers raised the same contention before 
trial of the instant case by a motion for partial summary judgment 
against Lazarus; and after extensive points and authorities on both sides 
and full argument, Judge Matthews properly denied its motion. Antici- 
pating that Manufacturers would raise the question again at the trial, 
Lazarus fully briefed this contention in his pre-trial statement and the 
authority cited here is but a repetition of what was said there. (J.A. 27- 
30). Counsel for Manufacturers has been unable in either the court below 
or here to cite a single authority in point to sustain his contention and 
has consistently chosen to ignore the actuality that there were no cross 
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or adversary issues between Lazarus and Rubinstein, who were defend- 
ing against the plaintiff administratrix separately through different 
counsel on the first Hudson trial. Manufacturers has admitted here and 
on the trial of the instant case, that it defended Rubinstein alone on the 
first Hudson trial and consistently refused to recognize Lazarus as an 
insured and had declined to defend him on either of the two Hudson trials. 


a 4a +,/ 


< 


eo ta tf 


Res judicata or estoppel by judgment does not apply against 
Lazarus in the instant litigation for another independent reason. In the 
first Hudson trial Lazarus obtained leave to bring in Manufacturers as 
a third party defendant. He alleged that he was a partner with Rubin- 
stein in the business of Transport Amoco Service at the date of the 
Hudson accident; that he was an insured under the policy involved here; 
that Manufacturers was liable under the policy to pay any judgment 
recovered by the administratrix against him; that Manufacturers had 
wrongfully refused to defend him; and that Manufacturers was liable for 
his attorney's fees in defending that action. (J.A. 258-259). Thereafter, 
Manufacturers filed a lengthy motion to dismiss the third party com- 
plaint, citing numerous grounds why it should be dismissed from that 
case. (J.A. 265-274). Although Rubinstein was a nominal party defend- 
ant in the instant action, who was joined merely because he was an in- 
sured under the policy, and no relief was sought against him, counsel 
for Manufacturers, strangely enough, filed a similar motion to dismiss 
in the name of Rubinstein. (J.A. 265). The motions to dismiss and the 
opposition were fully briefed in the points and authorities. After hear- 
ing before Judge Bastian, then of the District Court, the motions to 
dismiss were sustained and the Court entered an order dismissing the 
third party complaint of Lazarus without prejudice. (J.A. 277). Con- 
sequently it clearly appears that Lazarus had no Opportunity to raise 
the issues presented in the instant case against Manufacturers in the 
prior case which gave rise to the judgments against Lazarus alone. 


It should also be noted that in the first Hudson case, Rubinstein, 
through counsel for Manufacturers, filed a cross-claim against Lazarus 





in which he claimed that under the written agreement of May 17, 1949, 


which both dissolved and wound up the partnership affairs, Lazarus had 
agreed to assume all liabilities, and, consequently, Lazarus | was liable 
to pay any judgment which might be recovered against him by the ad- 
ministratrix. (J.A. 264). Judge Bailey ordered that cross-claim to be 
postponed until after the first Hudson trial, and, of course, it never was 
tried because the cross-claim was moot when Rubinstein escaped on the 
first Hudson trial by largely using the thin evidence presented in the 
instant trial. (J. A. 281). 





It should be further noted that on the first Hudson trial there 
wére. no cross or adversary issues between Lazarus and Rubinstein 
as defendants with respect to the status of the partnership on May 3, 
1949, or anything else, with the immaterial exception noted in the pre- 
ceding paragraph. | 


At the trial of the instant case, counsel for Manufacturers 
proffered only the jury verdict on the first Hudson trial. Thereupon, 
to protect the record, Lazarus proffered all the pleadings in the Hudson 
case, including the action on the third party complaint, and the pre-trial 





order, in order to have it clearly appear here that there were ho cross 
or adversary claims or issues between Lazarus and Rubinstein and that 
the dismissal of the third party complaint deprived Lazarus of an oppor- 
tunity to raise the issues now here against Manufacturers. (J. A. 177- 
178). Further, Manufacturers made no attempt to proffer any of the 





evidence or charge in the prior case. Under Rule 8(c), F.R. C.P -, Tes 
judicata was an affirmative defense and the burden was on Manufacturers 
to sustain its contention. 


RECALLING THE JURY TO DETERMINE 
THE AMOUNT OF ATTORNEY'S FEES 
After the jury had been out a considerable time they returned a 
unanimous verdict for Lazarus for the amounts of the judgments held 
against him by the administratrix, but in the reading of the amounts 
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of the judgments to the jury for confirmation, both the Clerk and the 
Court overlooked the item with respect to attorney's fees on wrongful 
refusal to defend. Counsel for Lazarus was ill and out of the courtroom 
and left an associate to take the verdict. Neither he nor counsel for 
Manufacturers called attention at the time to the Omission. Within 
minutes after the jury had left the courtroom, counsel for Manufacturers 
noticed the omission. Thereupon J udge Curran ordered the jury returned 
to the court and when it was found that some of them had already left the 
court house, he directed the Assignment Commissioner by telephone and 
wire to order the Jury returned at 10 A.M. the next morning, which they 
did. At that time counsel for appellee made no demand that the jury be 
re-sworn and expressly disclaimed being "technical." The Court re- 
charged the jury on attorney's fees and directed them to fix the reason- 
able amount thereof, which they did in the sum of $1,250. after being out 
for five more hours. Of course, once the jury had found for Lazarus on 
the main claim, it appeared automatically that Manufacturers had wrong- 
fully refused to defend and the jury had the simple task of merely fixing 
the amount. Nothing appears in the record to show any legal prejudice 
to appellee and recalling the jury to resolve that simple issue and com- 
plete the verdict was within the sound discretion below. (J.A. 236-239), 


THE DISTRICT JUDGE LACKED JURISDICTION 
UNDER RULE 50(b), F.R.C.P., TO ENTER JUDG- 
MENT NOTWITHSTANDING THE VERDICT IN 
FAVOR OF APPELLEE 


The District Judge lacked jurisdiction under Rule 50(b), F.R.C.P., 
or inherent power to set aside the verdict and enter judgment in favor 


of appellee n.o.v. in the circumstances of this case. At the close of all 
the evidence, counsel for Manufacturers moved for a directed verdict, 
which so far as material was based on the ground "that all the credible 
testimony introduced here shows beyond any question, any reasonable 
question, that there was a partnership termination of the partnership 
between Rubinstein and Lazarus on May 26, 1949 (sic) (April 23, 1949): 
'* * * The District Judge overruled that motion without express 





et ree 
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reservation. (J.A. 210-211). There was no ground stated in that motion 
that there was no substantial evidence to show the partnership was in 
existence on May 3, 1949. In the motion of Manufacturers for judgment 
n.O.v. or in the alternative for a new trial, none of the 17 grounds 
assigned in that motion, without discrimination as to the two motions, 
raised any question that there was no substantial evidence before the 
jury to show that the partnership was in existence on May 3,| 1949, and 
the points and authorities attached to that motion mention merely the 
credibility of the testimony of Lazarus. (J.A. 43-47). While this point 


was inadvertently omitted from the main brief of appellant, it presents 


a jurisdictional question, using jurisdiction in the secondary sense, and 
| 





it would seem to be open at any stage. It is urged that a fair reading of 
Rule 50(b), F.R.C.P.,? confines the action on the motion for judgment 


i 


n.o.v. to "the legal questions raised by the motion" and to no question 
raised for the first time by a post trial motion for judgment h.o.v., a 
situation here which was not even presented in the motion for judgment 


Rule 50(b), F.R.C.P., provides in pertinent part: 


(b) Reservation of Decision on Motion. Wherever a motion for/a directed 
verdict made at the close of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the action to the jury subject to 
later determination of the legal questions raised by the motion. Within 10 days 
after the reception of a verdict, a party who had moved for a directed verdict 
may move to have the verdict and any judgment entered thereon set aside and to 
have judgment entered in accordance with his motion for a directed verdict; **** 
(Underlining supplied) 

A motion for a directed verdict at the close of all the evidence based on some 
point of law which reaches and is capable of terminating the entire case is a pre- 
requisite to a motion for judgment notwithstanding the verdict. See,) Mutual 
Benefit, Health & Accident Assn. v. Thomas, (C.C.A. 8), 123 F.2d. 353, at 355; 
Minnehaha County, S.D. v. Kelley, (C.C.A. 8), 150 F.2d. 356, 359-360. Other- 
wise there is an infringement upon the Seventh Amendment. Cases just cited. 

The motion of appellee for a directed verdict at the close of all the evidence, so 
far as material here, was based solely on "all the credible evidence!’ showed a 
partnership termination prior to May 3, 1949, which raised no point |of law 
capable of terminating the whole case on the evidence in this record and at most, 
even if the District Judge thought there was incredible evidence, which nowhere 
appears, this was merely a ground on which a new trial might have been granted. 
The instant motion for a directed verdict carried no point of law on reservation 
under Rule 50(b), F.R.C.P., to support the order n.o.v. here and under that 
Rule the District Judge could not seize upon an independent ground of his own 
choosing on which to rest the judgment n.o.v. The order granting the n.o.v. in 
the circumstances here violates the rights of appellant under the Seventh Amend- 
ment. | 


| 
| 
| 











n.o.v. It is further urged that the District Court had no inherent power 
outside of Rule 50, F.R.C.P., which was designed to promote an orderly 
and fair procedure common to all parties. Consequently, the judgment 
n.O.v. was outside the jurisdiction of the Trial Judge because appellee 
laid no basis for it in its motion for a directed verdict on all the evi- 
dence. The Trial Judge here, as shown on the face of his order, acted 
on the motion of appellee for judgment n.o.v. The fact that the trial 
court might have on its own motion within 10 days after verdict and judg- 
ment set aside the verdict and judgment, if he thought the verdict lacked 
substantial support, and to order a new trial, as distinguished from an 
order terminating the case, has no relevance to the question here 
presented; i.e., that a motion for judgment n.o.v. cannot be granted ex- 
cept on a ground clearly raised in the motion for a directed verdict at 
the close of all the evidence. 


The foregoing concludes the additional statement of the case 
except for minor matters best treated under the argument. 


MOTION OF APPELLANT TO DISMISS OR STRIKE 

THE CROSS- ASSIGNMENT OF ERRORS ON THE 

APPEAL OF APPELLANT 

Appellant moves this Honorable Court for an order dismissing or 

striking the cross-assignment of errors filed by appellee on the sole 
appeal by appellant for the purpose of obtaining a direction from this 
Court to the District Court to reconsider its denial of a new trial in the 
event this Court reverses the order granting judgment notwithstanding 
the verdict. The grounds of the motion are: (1) the sole appeal before 
the Court is one taken by appellant from the order granting judgment 
n.o.v. in favor of appellee and ordinarily there is no right to cross- 
assign error on such an appeal; (2) while an order denying an alternative 
motion for a new trial is ordinarily not appealable, it is appealable for 


errors which rise to the level of abuse in the legal sense, and if appellee 


desired to keep that aspect of the final judgment in this case open for 
review, it should have taken an appeal from that part of the judgment 





which denied a new trial, in which event appellee could have cross- 
assigned error for the purpose sought here; i.e., reconsideration of the 
denial of the new trial motion in event of reversal here of the N.0.V.; 
and (3) the language quoted from Montgomery Ward & Co. v. ‘Duncan, 
311 U. S. 243, 254, 85 L. Ed. 147, 61S. Ct. 189, at p. 17 of appellee's 
brief, does not purport to authorize the cross-assignment of errors at 
large to all rulings of law at the trial for the purpose of securing re- 
consideration of a denial of an alternative motion for a new trial, but 
refers merely to a right on an appeal from an order granting judgment 
n.o.v. to cross-state errors believed to sustain the judgment'n.o.v. as a 
correct result even though the District Court assigned a wrong reason 
for such a judgment; but even that much is in doubt here because of the 
failure of appellee in the motion for a directed verdict at the close of all 
evidence to ground its motion on the ground assigned by the Trial Judge 
for the n.o.v. Additionally, it should be noted that Snead v. New York 
Central R. Co., (C.C.A. 4), 216 F.2d. 169, cited and quoted at p. 18 of 
appellee's brief, has no point here because there the trial court clearly 
indicated that he would have granted a new trial but for the order 
terminating the case by the judgment n.o.v., a situation not present here 
because nowhere did the Trial Judge say or even intimate that he would 
have granted a new trial but for the n.o.v. 


ARGUMENT 


Appellee at p. 13 of its brief defends the order granting judgment 
n.o.v. by an attack solely on the credibility of Lazarus. No effort was 





made to discuss the testimony of Rubinstein who was called as a witness 
by Manufacturers and whose counsel significantly never asked him a 
question on direct examination as to the date of dissolution of the partner- 
ship but who on cross-examination importantly admitted that he never 
told Lazarus at any time through May 3, 1949, that he was withdrawing 

or dissolving the partnership. Likewise, opposing counsel made no 

effort to discuss the written agreement signed by Lazarus and the 
attorney for Rubinstein on May 17, 1949, which both dissolved and wound 
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up the partnership affairs. (J.A. 240). If the entire testimony of 
Lazarus were laid aside, either the testimony of Rubinstein as to the 
existence of the partnership or the written agreement of May 17, 1949, 
two full weeks after the Hudson accident, would have been substantial 
evidence before the jury to support its decision on general verdict that 
the partnership had not been "dissolved" on or before May 3, 1949. 


There is no basis for the attack on the credibility of Lazarus. 
The Trial Judge nowhere intimated that his testimony was incredible 
and a fair reading of his whole testimony in the light of his fourth grade 
school education and considerable racing examination by the Trial Judge 
about the position of Sorrentino (son-in-law) in the business before and 
after May 3d and the inconsistency as to dates derived from a partner- 
ship information return filed some 18 months after the partnership was 
terminated on May 17th, 1949, show that Lazarus stood up well and his 
testimony was clear at many points, as pointed out in detail in the main 
brief, that this partnership had not been "dissolved" at the time of the 


Hudson accident, much less that it had been terminated by a winding-up. 


Manufacturers moved for a directed verdict on the case in chief 
on the ground of some inconsistencies in the testimony of Lazarus. 
That motion was overruled (J.A. 175). The motion was renewed on all 
the evidence on the basis of ''all the credible evidence" and was again 
overruled. (J.A.'210). At no point during the trial did the Trial Judge 
express or intimate any doubt that the issue was for the jury. Those 
rulings are clearly correct and the verdict was right on the merits. 
The case presented nothing more than the typical conflict in the evi- 
dence and the evidence substantially supported the verdict. The argu- 
ment here by Manufacturers that there was no corroboration or docu- 
mentary support of Lazarus’ testimony is incredible because Rubinstein 
corroborated him in the really important aspects, as did the dissolution 
and winding up written agreement of May 17, 1949, which was above 
suspicion, having been executed some 18 months before Garland Hudson 
filed his action for negligence. 
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In the above additional statement of the case it was pointed out 
that the record lends no support to the statement in appellee's’ brief, 
p. 16, that Lazarus and Rubinstein "had talked about dissolving the 
partnership several times prior to May 3, 1949," which cited J. A. 108. 





THE CROSS-ASSIGNED ERRORS OF APPELLEE 


Without prejudice to the motion of appellant to dismiss or strike 
all of the cross-assigned errors, contained above in this reply brief, 





appellant submits that all the cross-assigned errors are wholly without 


merit and a reply will be made to each of them in summary form. 
| 


Appellee's point "A", p. 19 its brief: : 
Appellee says that Lazarus was the only insured under the policy 
| 


and that the District Court erred in ruling as a matter of law that Lazarus 
was an insured under the policy. (J.A. 100). There could be no doubt 

on a fair reading of the policy (J. A. 7) that this type of policy was ex=- 
pressly designed by Manufacturers to insure a particular business ata 
particular location without regard to whether the business was owned or 
operated by an individual, firm, or corporation. To follow the argu- 
ment of Manufacturers one would have to read out of the policy as sur- 
plusage or redundancy the printed words: (J. A.10) "Insured: The un- 
qualified word "insured" wherever used includes not only the named 
Insured but also any partner thereof, if the named insured is a partner- 
ship, or any executive officer thereof, if the named Insured is a cor- 
poration, provided such partner or officer is active in the declared 
operations." 





This type of policy is commonly issued to cover the operations of 
a service station, garage, car wash, and similar operation, and are 
frequently issued in a loose manner by the indemnitor through a broker, 
as here, without any inquiry at all by the indemnitor as to who owns or 
operates a business. If the construction of the policy on the above lan- 
guage were doubtful, which we think is not the case, although the language 
could have been improved, the doubt would be resolved against Manufac- 


turers who drew the policy. See the discussion and authority in footnote 3, 
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bottom pp. 13-14 main brief of appellant, in which this contention was 
anticipated. 


There was no error in the ruling of the court that Lazarus was 
an insured under the policy when counsel for Manufacturers admitted 
in his opening statement to the jury, before any evidence had been 
taken, that a partnership between Lazarus and Rubinstein was in exis- 
tence when the policy was issued on September 1, 1948, to run for one 
year. Whether or not Manufacturers knew at the time that the policy 
issued that a partnership was involved was wholly immaterial on the 
type of policy issued here and the record is devoid of any proffer of evi- 
dence by Manufacturers that it had no such knowledge. The record is 
also clear that Manufacturers made no investigation at the service sta- 
tion before or after the policy issued and it mailed the policy to the bro- 
ker Wool, having had no contact with the insured at all by mail or other- 
wise. 


APPELLEE'S CROSS-ASSIGNED ERROR "B", p. 20 ITS BRIEF: 


Here appellee complains about the charge to the jury with respect 
to the presumption of fact as to continuance of the partnership, and the 
initial burden of the evidence which required appellee to go forward with 
the evidence on an affirmative issue raised by it, which if carried placed 
the full burden of proof on Lazarus to show that the partnership was in 
existence on May 3,1949. The portion of the charge in question is copied 
at p. 20 of appellee's brief. Counsel for appellant is unable to find in the 
record any exception taken by appellee to that portion of the cha rge be- 
fore the jury retired and recalls no such exception. Therefore, its point 
here is not open to review. Rule 51, F.R.C.P. provides in part: "No 
party may assign as error the giving or the failure to give an instruc- 
tion unless he objects thereto before the jury retires to consider its ver- 
dict, stating distinctly the matter to which he objects and the grounds of 
his objection."" This point was raised for the first time in the post trial 
motion for judgment n.o. v. or in the alternative for a new trial. 





if 


Aside from that, there was no error in the instruction. While the 


answer of Manufacturers denied that the partnership was in existence 
through May 3, 1949, the evidence situation and the play of a presumption 
of fact took a different turn when counsel for Manufacturers at 'the outset 
of the trial and before any testimony was taken, conceded that the part- 
nership was in existence when the policy issued. (J. A. 93-94) | With that 
concession behind everybody, the court properly told the jury that a 
partnership once shown to be in existence was presumed to continue in 
existence until the contrary appeared from the evidence and in that 
situation Manufacturers had the initial burden of going forward with the 
evidence as to non-existence, which if carried, placed the full burden of 
proof on that score on Lazarus. When the entire charge is read against 
the small part carved out by Manufacturers, it is clear that this jury 
understood that Lazarus had the over-all burden of proof. It is also 
clear on the part excerptedfrom the charge that the jury were told that 
the "presumption", which was one of fact, not of law, disappeared once 


evidence appeared on the subject. 


Manufacturers is mistaken in assuming that the issues framed by 
the pleadings alone cast the burden of going forward with the evidence on 
a particular issue on the plaintiff irrespective of important admissions 
in the course of the trial, which lay the foundation for a presumption of 
fact, which must be knocked down by evidence initially by the party having 
the affirmative against the presumption of fact. As both sides introduced 
evidence as to the existence of the partnership on May 3, 1949, | meaning 
by “existence” the "dissolution" date, as distinguished from the “ter- 
mination" or winding-up date, it seems clear on the whole record that 
the charge on the presumption of continuity was fair and reasonable as 
applied here because this partnership had a span of only nine months; 
and undoubtedly was found by the jury to have "vanished"; i.e. the jury 
found that Manufacturers had not carried its initial burden of going for- 
ward with its evidence, especially on the bits of evidence it offered in 
this case, or that over-all Lazarus had carried the full burden of proof 
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by a preponderance of the evidence. What the jury actually decided is, 
of course, lost on the general verdict, which must be taken to have de- 
cided all the submitted issues of fact in favor of Lazarus. Dickens v. 


International Brotherhood Teamsters, Warehousemen and Helpers, 84 
U.S. App. D.C. 51, 171 F.2d 21, at 25, and cases there cited. 


With respect to the presumption of continuance until the contrary 
appeared by evidence, see Adkins v. Hash, 190 Va.86, 56S. E. 60; 


Eastex Poultry Co. v. Benefield, Tex. Civil App., 268 S. W. 2d 270. 


APPELLEE'S CROSS-ASSIGNED ERROR "C", P. 24, ITS BRIEF: 


In this cross-assigned alleged error, appellee complains of the 
charge with respect to dissolution of a partnership. The brief of appel- 
lee, p.24 makes the incomprehensible statement that "the Trial Court 
did instruct the jury on tort liability after dissolution of a partnership 
even though there was no question of continuance of the partnership after 
it was dissolved." 


The quoted portion of the charge is an ordinary, unexceptional 
statement of partnership law; that is, that dissolution ends the partner- 
ship, except for the winding up. But the last paragraph of the qnhoted 
charge, p.25 appellee's brief, told the jury "So that if you find from the 
evidence that the partnership was dissolved prior to May 3d, and that on 
May 3d, a tort was committed by an employee and the partnership has 
been dissolved, the partnership does not continue for that purpose. It 
continues for a limited purpose only, and that is to wind up its affairs." 
(J. A. 226-227). Thus the District Judge gave a charge on partnership 
tort liability after "dissolution" far more favorable to appellee than it had 
a right to under applicable law, for partnership tort liability of all part- 
ners does continue during a reasonable winding-up period after dissolu- 
tion as applied here to a going business. See the effort of counsel for 
appellant to obtain a broadened and correct instruction on tort liability 
of partners during the winding-up period without avail. (J. A. 42-43; 
211-218). Obviously, appellee cannot complain about an instruction more 
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highly favorable to it than a proper explanation of the law required. See 


footnote 1, main brief of appellant, pp. 7-8, where the essential difference 
between "dissolution" and "termination" or winding-up is expounded and 
the authority cited, scarce as it is, that partnership tort liability does 
continue during the winding-up and that the liability of all partners dur- 
ing such winding-up, particularly in the case of a going concern, is 
several as well as joint. | 
The charge made the whole case turn on the "dissolution" date as 


far as tort liability is concerned, and, as previously stated, appellee 
got far more advantage than it was lawfully entitled to in this case. 


APPELLEE'S CROSS-ASSIGNED ERROR "D", P. 25 OF ITS BRIEF: 
In this cross-assigned alleged error, appellee complains about 





the jury being recalled overnight to return to fix the amount of attorney's 
fees to which appellant was entitled on the admitted refusal of appellee 

to defend him on either of the two Hudson trials or on the appeal in that 
case. The circumstance under which the District Judge promptly recalled 
the jury has been fully explained in the additional statement of the case 

in this reply brief and there would appear no necessity to repeat that 
matter again. We point out again that once the jury had found appellee 
liable to pay all the judgments held by the administratrix against Lazarus, 
it had at least impliedly also found that appellee wrongfully refused to de- 
fend in accordance with its contract obligation to Lazarus as an insured 
under the policy. All that remained was to fix the amount of attorney's 
fees, which the jury took five additional hours to do after being re-charged 
on that item, with a supplemental charge on request of the jury. (J. A. 236- 
239). When the jury returned to court at 10 A.M. the next morning, 

after having been alerted to come back the day before, counsel for appel- 
lee made no request that the jury be re-sworn and there appeared no 
necessity to repeat the oath. There was no abuse of discretion and no 
prejudice appears. The District Judge had the widest sort of discretion 
about recalling the jury promptly to complete a minor item in the verdict 
and the contention of appellee is wholly without merit. 
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APPELLEE'S CROSS-ASSIGNED ERRORS "E" AND "F", PP. 27, 29, 
ITS BRIEF: 

These two cross-assigned alleged errors are connected and com- 
plain with respect to the refusal of the District Judge to allow appellee 
to read to the jury in the instant case the form of the verdict returned 
by the jury on the first Hudson trial, in which Rubinstein escaped and 
Lazarus was held; and to the alleged claim that the verdict in the prior 
case was “Res Adjudicata as between Lazarus and Rubinstein or their 


privies." 


Manufacturers repeat here what they unsuccessfully argued on two 
occasions before the court below by a motion for partial summary judg- 
ment (J..A. 243) and again on the instant trial. (J.A. 101-102). It will be 
noticed at the outset that Manufacturers makes no pretense that any cross 
or adversary issues existed between Lazarus and Rubinstein on the first 
Hudson trial with respect to the partner status or their several and joint 
liability as partners. Lazarus and Rubinstein were, of course, defen- 
dants on the first Hudson trial, separately defending against the plaintiff 
administratrix and there were no cross or adversary issues on that trial 
between themselves. On the first Hudson trial Manufacturers defended 
Rubinstein alone and declined wrongfully to defend Lazarus, who was. 
compelled to employ Messrs. Luria and Lichtesberg to defend him. 


Lazarus has no quarrel with any of the cases cited by Manufacturers 
on these points of error; but they simply have no relevance or application 
to the situation in this case. Although the res judicata claim was ela- 
borately argued on two occasions below and was fully briefed in Lazarus' 
pre-trial statement (J. A. 27-29), Manufacturers continues to repeat an 
empty argument here and ignore the admitted and undeniable fact that 
there were no cross or adversary issues between Lazarus and Rubinstein 
on the prior trial, and that when Manufacturers secured dismissal of the 
third party complaint of Lazarus against it, Lazarus was effectively de- 


prived of an opportunity to litigate with Manufacturers in the prior case 


the very issues present here for the first time. 
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The District Judge properly ruled that no res judicata or estoppel 
existed between Lazarus and Rubinstein because they were no adver- 
saries in the prior case. (J.A.100) The court below was correct in refus- 
ing to allow Manufacturers to read the prior verdict in this case. To 
have done so would have created hopeless confusion in the minds of the 
jury who could not be expected to understand a lawyer's discrimination 


as to whom the issues were drawn in the prior case. 


As there were no cross or adversary issues between Lazarus and 
Rubinstein on the first Hudson trial, there could be no res judicata or 
collateral estoppel between Lazarus and Rubinstein and their privies in 
the instant case, assuming but not conceding that Manufacturers could be 
called a "privy" of Lazarus, when it always refused to recognize him as 
an insured, refused to defend him on repeated requests, and used one 
partner against another to serve its own interests throughout the litigation 
in both cases; that is to say, whether Manufacturers in these circum- 
stances is a "privy" from the standpoint of the law of judgments. And we 
think this Court will have no difficulty in seeing through the astute strat- 
egy of Manufacturers throughout this litigation to serve its ce purposes, 
which can hardly be reconciled with its duty to show good faith toward all 


the insured or with a "trustee" concept. However, even if Manufacturers 





were regarded as privy to Lazarus, irrespective of its refusal to recog- 
nize him as its principal, it is obvious that the rights of a "privy" could 
not be different or greater than those of its principal under the law of 
judgments and if there was no res judicata or estoppel against the prin- 


cipal (Lazarus) there was none in favor of the "privy". 


The cases cited by appellee are all cases in which there was an 
ordinary determination of adversary issues between a plaintiff and a 
defendant which were held binding on the surety whether it elected to de- 
fend or not, or cases which merely set forth the elementary rule that a 
determination of adversary issues between parties is conclusive in other 
litigation not only as to what was litigated but what might have been liti- 
gated between adversary parties on the pleadings. Cromwell v. Sac 
County, 94 U.S.351, 24 L. Ed. 195. 
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It should also be remembered there is no res judicata in the ab- 
sence of “mutuality” of estoppel which did not exist here between Lazarus 
and Rubinstein or between Lazarus and Manufacturers. The causes of 
action were distinctly different and the parties are not the same, which 


would also preclude an estoppel. See, Alexander v. Commissioner of 
Internal Revenue, (C.C.A.5), 224 F.2d. 788; Speed Products Co. v. 


Tinnerman Products, (C.C.A.2), 222 F.2d. 61. 


In the absence of cross or adversary issues between the parties 
on the pleadings, there is no res judicata or estoppel: 


In Byrum v. Ames and Webb, 196 Va.597, 85S. E. 2d. 
364, decided January 17, 1955, the court said: 


The rendition of a judgment in an action does not conclude 
parties to the action who are not adversaries under the 
pleadings as to their rights inter se upon matters which 
they did not litigate, or have an opportunity to litigate, 
between themselves. Restatement Law of Judgments, 
Section 82. 


Freeman on Judgments, Sth Ed., sec. 424, says: 


Ordinarily, however, co-defendants are not adversary 
parties, since usually no issues are made between them, 
and a judgment, therefore, cannot generally be used by 
one against the other as an estoppel. 


In Jones v. Vert, 121 Ind.140, 22 N.E. 882, the court said: 


Where one of two defendants makes an issue with the 
plaintiff, a judgment settling the issue so made in favor 
of defendant does not determine the question between 
co-defendants. 


See, also, Snyder v. Marken, 116 Wash. 270, 199 P.302, 22 A. L.R. 
» where the court said: 


We think the present case is controlled by the general 
rule that parties to a judgment are not bound by it in 
subsequent controversies between each other, unless 
they were adversaries in the action wherein the judg- 
ment was rendered. 
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The foregoing authority could be expanded indefinitely, but see to 
the same effect: City of Owensboro v. Westinghouse, Church, Kerr & Co., 
165 Fed. 385, at 388; Page v. Thomas, 180 App. Div. 627, 168 N. Y.S. 

226; Victor Oil Co. v. Drum, 184 Cal. 226, 193 P. 243; Smith v. Braley, 

76 Okl. 220, 184 P. 586; Brown v. Great American Indemnity Co., 298 
Mass. 101, 9 N.E. 2d.547, 11 A. L. R. 1065; Greyvan Lines, Inc. v. 
Nesmith, D.C. Mun. App. , 50 A. 2d. 434, at 438; Pearlman y. Truppo, 

10 N. J. Misc. 477, 159 A. 623; 152 A.L.R. 1067. 





The unsuccessful attempt of Lazarus to make Manufacturers a 
third party defendant in the prior case also demonstrates that Lazarus 
had no opportunity to litigate the issues in the instant case in the prior 
one. Of course, res judicata or estoppel can never apply when there was 
no opportunity in a prior case to raise the issue. | 


Finally, the record shows that in the prior case Lazarus admitted 
at all times that he was a partner in Transport Amoco Service on May 3, 
1949. Only Rubinstein,through Manufacturers, denied he had any connec- 
tion with that business on that date. In these circumstances it is impos- 





sible to imagine what sort of a cross or adversary issue Lazarus could 
have presented against Rubinstein; and as Lazarus was severally liable 
as a partner he had no particular legal or personal interest in trying to 
fasten a liability on the other partner. 


CONCLUSION | 


It is respectfully submitted that the District Judge lacked juris- 
diction under Rule 50 F.R.C.P. to enter a judgment n.o. Vv. on a dif- 
ferent ground than any ground raised by appellee in its motion for a 
directed verdict at the close of all the evidence; that the motion of 
appellant to dismiss or strike the alleged cross-assigned errors in 
the appeal of appellant for the purpose of securing a direction here 
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that the District Judge reconsider its denial of a new trial should be 
granted, and, failing that, on the merits all of the cross-assigned 
errors should be rejected as groundless. The order granting judg- 
ment n.o.v. should be reversed with directions to reinstate the 
verdict and judgment. 


Respectfully submitted, 


DAVID F. SMITH 


927 - 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 


498 [Filed January 10, 1955] 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


DAVID LAZARUS 
0802 Third Place, N. W. 
Washington, D. C. 


and 


ORA GREENE HUDSON, As 
Administratrix of the 
Estate of GARLAND HUDSON, 
deceased ‘ 


Plaintiffs * Civil Action No. 98-55 


vs. 


MANUFACTURERS CASUALTY 
INSURANCE COMPANY, a body 
corporate. 

2049 Fifteenth Street, No. : 
Arlington, or Care of Commissioner ° 
of Insurance for the District of — 
Columbia 


and 


ARTHUR RUBINSTEIN 
5184 Eastern Avenue, N. E, . 
Washington, D. C. 


Defendants. 


COMPLAINT 
(To Compel Insurance Carrier To Pay Judgment 


Against Insured And For Declaratory Relief_) 


| 1. Plaintiffs, David Lazarus and Ora Greene Hudson, are citi- 
zens of the United ‘States and residents of the District of Columbia. 
Plaintiff Ora Greene Hudson. is the duly appointed, qualified and acting 
administratrix of the estate of Garland Hudson, deceased, by virtue of 
an order.of the United States District Court for the District of Columbia, 
holding a Probate Court. © 
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2. The defendant, Manufacturers Casualty Insurance Company, 
is a foreign body corporate, without a home office in the District of 
Columbia, engaged in the insurance business in the District of Columbia 
and throughout the United States. 

The defendant, Arthur Rubinstein, is a citizen of the United 
States, a resident of the District of Columbia, and he is sued in his own 
right. Continuously during the period from September 1, 1948 through 

499 May 4, 1949, plaintiff, David Lazarus and the defendant, Arthur 

Rubinstein were actively engaged individually and as co-partners in the 
ownership, operation and’ maintenance of a gasoline service station loca- 
ted at 1231 New York Avenue, N. W., in the District of Columbia, under 
the partnership name and style of Amoco Transport Service. 

3. The amount in controversy exceeds the sum of Three Thousand 
Dollars ($3, 000. 00), exclusive of interest and costs. 

4. On September 1, 1948 in consideration of an annual premium 
of $65. 37 paid by plaintiff, David Lazarus, to the defendant Manufacturers 
Casualty Insurance Company, and ever since retained by said company, 
the Manufacturers Casualty Insurance Company made, issued and de- 
livered to plaintiff, David Lazarus and defendant, Arthur Rubinstein its 


written "garage liability policy" of insurance, a copy of which is attached 


hereto and prayed to be read as a part hereof, by the terms whereof, 
during the period from September 1, 1948 through September 1, 1949, the 
defendant insurer agreed and undertook to pay on behalf of the insured, 
being the plaintiff, David Lazarus and defendant Arthur Rubinstein, 
individually and as|co-partners trading as "Transport Amoco Service", 
all sums which the insured shall become obligated to pay by reason of 
the liability imposed upon them or either of them by law, "for damages, 
including damages for care and loss of services, because of bodily injury, 
including death at any time resulting therefrom, sustained by any person 
or persons, caused by accident and arising out of such of the operations 
of the insured" as further defined in said policy of insurance; and also 
"to pay on behalf of the said insured all sums which the insured or either 
of them shall become obligated to pay by reason of the liability imposed 





3 
upon them or either of them by law, for damages because of injury to 
or destruction of property, including the loss of use thereof, caused by 
accident and arising out of the operations of the insured" as defined in 
200 said policy of insurance; the liability of said Manufacturers 
Casualty Insurance Company being limited to the sum of $50, 000. for 
each accident; $25, 000. for each person; and $5, 000. for property 
damage liability. 
9. On May 3, 1949, while plaintiff David Lazarus and defendant 
Arthur Rubinstein, were engaged actively in the operation of said gaso- 
line service station known as "Transport Amoco Service" at 1231 New 
York Avenue, N.W., in the District of Columbia one Harris, an em- 
ployee of said David Lazarus and Arthur Rubinstein as an attendant at 
said service station, negligently and carelessly operated a motor vehicle 


of a customer of said service station which was being returned to said 


service station for washing and by reason of said negligence and careless- 


ness the said employee collided with one Garland Hudson, now deceased, 
inflicting severe and permanent injuries upon. him and property damages, 
from which said injuries the said Garland Hudson died. In his lifetime 
the said Garland Hudson instituted suit in the United States District Court 
for the District of Columbia, against the plaintiff, David Lazarus and the 
defendant, Arthur Rubinstein, individually and as co-partners trading 

as "Transport Amoco Service", being Civil Action No. 4832-50; the said 
Garland Hudson died on April 7,1951, during the pendency of said action 
for tort arising out of negligence and "accident" within the meaning of 
said insurance policy and plaintiff, Ora Greene Hudson as Administratrix 
of the estate of said Garland Hudson, deceased, was thereafter substi- 
tuted timely as plaintiff in said action. The said civil action for bodily 
injuries, consequential damages and property damages came on for trial 
before a jury in said Court and resulted in a final judgment on March 13, 
1953 in favor of said Ora Greene Hudson, as administratrix of the estate 
of Garland Hudson, deceased, and against said plaintiff, David Lazarus, 
in the sum of $6, 050. with interest at six percent (6%) from March 13, 
1953, which said judgment remains in full force and effect, unreversed 


and unmodified. 
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001 On appeal by plaintiff, Ora Greene Hudson, as administratrix as 
aforesaid, against said David Lazarus, the United States Court of Appeals 
for the District of Columbia Circuit, No.11,870, on November 24, 1954, 
sustained the aforesaid judgment against plaintiff David Lazarus in the 
sum of $6,050. with interest at six percent (6%) as aforesaid and re- 
manded the case to said District Court to add to said existing judgment 
a further judgment for the costs on the appeal of said administratrix 
against said David Lazarus and a still further additional judgment for 
damages arising out of (1) the physical injuries sustained by said Garland 
Hudson; (2) the value of some 200 days hospitalization at the Bethesda 
Naval Hospital; and (3) loss of earnings during his life expectancy, re- 
duced to present values; which said judgment of the Court of Appeals has 
become final and the law of the case. 


6. By an order on mandate entered January 10, 1955, on said 


appeal, plaintiff, Ora Greene Hudson, as administratrix as aforesaid, 
recovered a further final judgment against plaintiff, David Lazarus; 

and the United States recovered against said David Lazarus the further 
sum of $213.40 for the cost to the United States on the allowance of said 
appeal in forma pauperis in accordance with the statute in such cases 
made and provided, which said additional judgments also remain un- 
satisfied. 

7. Plaintiff, Ora Greene Hudson, as administratrix has made 
due demand upon plaintiff, David Lazarus, for payment of the present 
judgment against him in the sum of $6, 050. with interest and costs, plus 
costs on appeal allowed in the mandate of said Court of Appeals and plain- 
tiff David Lazarus, in turn, has made due demand upon the defendant, 
Manufacturers Casualty Insurance Company, to discharge and pay said 
final judgment in accordance with its obligation and undertaking in said 
policy of insurance issued to him, jointly and severally, as aforesaid, 
but said defendant has wrongfully failed and neglected to do so; and said 

902 defendant has also wrongfully failed to recognize its liability to 
plaintiff, David Lazarus, for further judgments to be entered in said 
action in accordance with the opinion and mandate of the United States 
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Court of Appeals for the District of Columbia, a copy whereof is attached 
hereto and prayed to be read as a part hereof. Plaintiff, David Lazarus 
is unable to pay and discharge the existing judgment and will immediately 
suffer irreparable damages unless the defendant insurance carrier is 
compelled to discharge its obligation as aforesaid. 

8. Plaintiff David Lazarus, avers that prior to May 3, 1949 this 
plaintiff insisted to the general agent of the defendant, Manufacturers 
Casualty Insurance Company, that the aforesaid policy of insurance be 
amended or be reissued to show the name of the plaintiff David Lazarus, 
as a co-partner of Defendant Arthur Rubinstein, trading as "Transport 
Amoco Service", but the agent of said defendant advised said plaintiff 
prior to May 3, 1949 that it was unnecessary to do so because the said 
David Lazarus was covered and protected by said policy of insurance 
in the operation of said gasoline service station by virtue of the definition 
in said policy as follows: ''The unqualified word 'Insured' wherever used 
includes not only the named insured but also any partner thereof if the 
named insured is a partnership." 

9. Although plaintiff David Lazarus, made due and timely de- 
mand upon the defendant Manufacturers Casualty Insurance Company to 
furnish legal counsel and to otherwise defend the interests of said David 
Lazarus in said Civil Action No. 4832-50, in accordance with the terms 
of said policy of insurance, it wrongfully and unlawfully refused to do so; 
in consequence whereof plaintiff David Lazarus was compelled to employ 
Messrs. Luria and Lichtenberg, attorneys, to defend said civil action 
on the first trial at an expense to said Lazarus of $1, 000. 00 for attorney's 
fees and said plaintiff in the future will be compelled to employ other legal 


counsel to defend the second trial of said civil action in accordance with 


903 the remand of the United States Court of Appeals at a further ex- 
pense to said plaintiff of $1, 500. 00 for counsel fees and other expenses 
of defense; all of which has resulted in damages to the plaintiff David 
Lazarus, of $2,500.00, which is a liability of said Manufacturers Casualty 
Insurance Company independent of its other obligation under said policy 


of insurance. 
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WHEREFORE, the premises considered, plaintiff David Lazarus 
prays 

1. For a judgment against defendant, Manufacturers Casualty 
Insurance Company, that it is liable to said plaintiff for the final judg- 
ment of said United States District Court for the District of Columbia, 
entitled Ora Greene Hudson, as administratrix of the Estate of Garland 
Hudson, deceased v. David Lazarus, Civil Action No. 4832 - 50 for the 
amount of the existing judgment, i.e. $6,050, with interest from March 
13, 1953 at 6% per annum and accrued court costs, plus the additional 
judgment for costs on the said appeal in the sum of $72.80; and that 
plaintiff, David Lazarus, be granted a declaratory judgment that the 
defendant, Manufacturers Casualty Insurance Company is liable to said 
plaintiff for the further judgment to be entered in said cause in accor- 


dance with the opinion and judgment of said Court of Appeals or, in the 


alternative, a final judgment in the event that further judgment is deter- 
mined prior to the: disposition of the above entitled cause; and that all 
such recovery and declaratory relief be to the use and benefit of plaintiff, 
Ora Greene Hudson, as administratrix of the Estate of Garland Hudson 
deceased. 

2. That the defendant, Manufacturers Casualty Insurance Com- 
pany be required by order to satisfy the judgment in favor of the United 
States for costs on said appeal; 

904 3. That plaintiff David Lazarus, have a judgment against the 
defendant, Manufacturers Casualty Insurance Company for $2, 500. 00 
damages sustained by him in defending Civil Action No. 4832-50 on both 
trials. | 

4. For such other, further and general relief as the nature of 
the case may require. 


/s/ Dorsey K. Offutt /s/ David F. Smith 
Attorney for Plaintiff Ora Attorney for Plaintiff David Lazarus 
Greene Hudson, Administratrix 927 15th Street, N. W. 
of the Estate of Garland Hudson, Washington, D. C. 
deceased 
745 Washington Building 
Washington, D. C. 





‘i 
DEMAND FOR A JURY TRIAL 
Plaintiffs demand a trial by jury of the issues in the above 
entitled cause. 
/s/ David F. Smith 
/s/ Dorsey K. Offutt 
Attorneys for the Plaintiffs. 


[Filed Jan. 10, 1955] 


GARAGE LIABILITY POLICY 
MANUFACTURERS CASUALTY INSURANCE COMPANY 
PHILADELPHIA, PENNSYLVANIA 
(A stock insurance company herein called 
"the Company") 
INSURING AGREEMENT 


In consideration of the payment of the premium stated in the De- 
clarations which are attached hereto and made a part hereof and subject 
to the limits of liability, exclusions, conditions and other terms of this 
policy, the Company agrees, except as otherwise provided: 

I. Coverage A--BODILY INJURY LIABILITY: To pay on behalf of 


le Insured all sums which the Insured shall become obligated to pay by 


—— ees 
reason of the liability imposed upon him by 1 for damages, including 


damages for care and loss of services, because of bodily injury, includ- 


ing death at any time resulting therefrom, sustained by any person or 
persons, caused by accident and arising out of such of the operations of 
the Insured hereinafter defined as are indicated by specific premium 
charge or charges in Item 3 of the Declarations. 

I. Coverage B--PROPERTY DAMAGE LIABILITY: To pay on behalf 
of the Insured all sums which the Insured shall become obligated to pay 
by reason of the liability imposed upon him by law, for damages because 
of injury to or destruction of property, including the loss of use thereof, 
caused by accident and arising out of such of the operations of the Insured 
as hereinafter defined as are indicated by specific premium charge in Item 
3 of the Declarations. 
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i. To defend in his name and behalf any suit against the Insured 
alleging such injury or destruction and seeking damages on account there- 
of, even if such suit is groundless, false or fraudulent; but the Company 
shall have the right to make such investigation, negotiation and settle- 
ment of any claim or suit as may be deemed expedient by the Company. 
IV. To pay all premiums on bonds to release attachments for an 
amount not in excess of the applicable limit of liability of this policy, all 
premiums on appeal bonds required in any such defended suit, but without 
any obligation to apply for or furnish such bonds, all costs taxed against 
the Insured in any such suit, all expenses incurred by the Company, all 


interest accruing after entry of judgment until the Company has paid, 


tendered or deposited in court such part of such judgment as does not ex- 
ceed the limit of the Company's liability thereon, and expenses incurred 
by the Insured, in the event of bodily injury, for such immediate medical 
and surgical relief to others as shall be imperative at the time of accident. 
V. To pay the cost of bonds, but without obligation to apply for or 
furnish such bonds, guaranteeing the Insured's appearance in court if 
such appearance is required by reason of an accident or a traffic law 
violation occurring during the Policy Period and arising out of the use of 
an automobile with respect to which use insurance is afforded such In- 
sured under Coverage A of this policy. The Company's liability under 
this insuring agreement with respect to each bond shall not exceed the 
usual charges of surety companies for such bond nor $100. 

VI. To rejmburse the Insured for all reasonable expenses, other than 
loss of earnings, incurred at the Company's request. 

vi. To pay the amounts incurred under Paragraphs II, IV, V and VI 
above, except settlements of claims and suits, in addition to the applicable 
limit of liability of this policy. 

Vii. POLICY PERIOD, TERRITORY: This policy applies only to acci- 
dents which occur during the Policy Period within the United States of 
America, its territories and possessions, Canada or Newfoundland. 

IX. LIMITS OF LIABILITY--Coverage A: The limit of bodily injury 
liability stated in the Declarations as applicable to "each person" is the 
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limit of the Company's liability for all damages, including damages for 
care and loss of services, arising out of bodily injury, including death 
at any time resulting therefrom, sustained by one person in any one- 
accident; the limit of such liability stated in the Declarations as applicable 
to "each accident" is, subject to the above provision respecting each 
person, the total limit of the Company's liability for all damages, includ- 
ing damages for care and loss of services, arising out of bodily injury, 
including death at any time resulting therefrom, sustained by two or more 
persons in any one accident. 
The inclusion herein of more than one Insured shall not operate to in- 
crease the limits of the Company's liability. 
EXCLUSIONS 
This Policy does not apply: 
(a) under divisions 1 and 2 of the definition of operation, to any 
automobile while used as a public or livery conveyance or for 
carrying property of others for a charge or while rented under 
contract or leased; 
(b) under division 1 of the definition of operations, to any auto- 
mobile owned or hired by the Insured and used as a haul-away for 
the conveyance of automobiles or used for the wholesale or retail 
delivery of fuel oil or the wholesale delivery of gasoline; or to the 
ownership, maintenance or use for pleasure purposes of any auto- 
mobile not owned by or in charge of the named Insured for use 
principally in such operations; 
(c) under division 2 of the definition of operations, (1) to any 
automobile owned, hired or registered by the named Insured or by 
a partner thereof if the named Insured is a partnership; (2) to the 


possession, consumption or use, elsewhere than upon the Premises 


herein designated, of any article manufactured, sold or distri- 
buted by the Insured; 
(d) under division 3 of the definition of operations, to any auto- 


mobile while used as a taxicab; 


Countersigned by Francis C. Heigh 
Authorized Agent. 
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(e) to such injury or destruction caused by the ownership, main- 
tenance or use of (1) any elevator, its car, platform, shaft, 
hoistway or appliances; (2) any mechanical or hydraulic hoist for 
raising or lowering automobiles or other. materials from one floor, 
balcony, or platform to another; (3) any air or water craft; or 
caused by making additions to, structural alterations in, or the 
construction or demolition in whole or in part of any building, 
structure, elevator, mechanical or hydraulic hoist; 
(f) to liability assumed by the Insured under any contract or 
agreement; 
(g) to any partner, if the named Insured is a partnership, with 
respect to any automobile owned by such partner or by any other 
partner of the named Insured or by a member of the family of 
any such person; or, if the named Insured is an individual, to any 
automobile owned by a member of the named Insured's family; 
(h) under Coverage A, to bodily injury to or death of any em- 
ployee of the Insured while engaged in the business of the Insured; 
or to any obligation for which the Insured or any company as his 
insurer may be held liable under any workmen's compensation law; 
(i) under Coverage B, to property owned by, rented to, in charge 
of or transported by the Insured. 


CONDITIONS 
1. Definitions: 


Automobile:| Except where specifically stated to the contrary, 
the word "automobile" wherever used in this policy shall mean a motor 
vehicle, trailer or semitrailer of any type; and the word "trailer" shall 
include semitrailer, The terms of this policy shall apply separately to 
each automobile insured hereunder but as respects limits of bodily in- 
jury liability and property damage liability a motor vehicle and a trailer 
or trailers attached thereto shall be held to_be one automobile. 

Insured: The omiade oS wherever used includes 
not only the named Insured but also artner thereof, (ifj/the named In- 


sured is a partnership, or any executive officer thereof, if the named In- 


ured is a corporation, provided such partner or officer is active in the 
\ OD 
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declared operations. The provisions of this paragraph do not apply: 
(a) To any partner of the named Insured with respect to bodily 
injury to or death of any partner thereof; 
(b) to any executive officer of the named Insured with respect to 
any action brought against such officer because of bodily injury 
to or death of another employee of the named Insured injured in 
the course of such employment; 
(c) to any executive officer with respect to any automobile owned 
by such officer or by any other executive officer of the named In- 
sured or by a member of the somay of any such person. 
Operations: 

Division 1--Automobile Dealer or Repair Shop: The ownership, 
maintenance, occupation or use of the Premises herein designated, in- 
cluding the public ways immediately adjoining, for the purpose of an 
automobile dealer or repair shop, arid all operations either on the Pre- 
mises or elsewhere which are necessary and incidental thereto, including 


repairs of automobiles or their parts, and ordinary repairs of buildings 


on the Premises and the mechanical equipment thereof; and the owner- 
ship, maintenance or use of any automobile for any purpose in connection 
with the above defined operations, and also for pleasure use. 

Division 2--Automobile Storage Garage or Service Station: The 
ownership, maintenance, occupation or use of the Premises herein desig- 
nated, including the public ways immediately adjoining for the purpose 
of an automobile storage garage or service station, and all operations 
either on the Premises or elsewhere which are necessary and incidental 
thereto, including ordinary repairs of buildings on the Premises and the 
mechanical equipment thereof; and the use of any automobile for any pur- 
pose in connection with the above defined operations. 

Division 3--Private Livery--Persons: The ownership, maintenance 
or use of any private passenger type automobile, which is subject to call 
only at the Premises herein designated and rented to others by the In- 
sured with a chauffeur employed by the Insured in attendance for the‘ pur- 
pose of carrying passengers. 
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Division 4--Commercial Livery--Property: The ownership, main- 


tenance or use of any automobile of the commercial type rented to others 


by the Insured for the transportation or delivery of goods, merchandise 
or other property. 
2. Premium: 

Divisions 1 and 2: The premiums for insurance under divisions 1 and 
2 of the definition of operations are based on (a) the actual remuneration 
including commissions, bonuses and any other compensation earned during 
the Policy Period by all employees of the named Insured engaged in the 
declared operations, except as hereinafter stated, and (b) on the remunera- 
tion earned during the Policy Period by the proprietor or proprietors, if 
the named Insured is an individual or partnership, or by any officer, if 
the named Insured is a corporation, and by salesmen and managers on the 
basis of a fixed amount of $2, 000 per annum for each proprietor or officer 
active in such operations and for each salesman and each manager. 

Divisions 3 and 4: The premiums for insurance under divisions 3 and 
4 thereof are based upon the total gross earnings from such livery opera- 
tions during the Policy Period, whether or not such earnings are collected. 
Upon termination of this policy, the amount of the remuneration earned by 
proprietors, officers and all employees, and the total gross amount of all 
such livery earnings, during the Policy Period, shall be exhibited to the 
Company and the earned premiums computed at the rates and under the 
terms of this policy. If the earned premiums thus computed are greater 
than the advance premiums paid, the named Insured shall pay the additional 
amount to the Company; if less, the Company shall return to the named 
Insured the unearned portion, but except in event of cancelation, the 
Company shall retain the minimum premiums stated in this policy. 
3. Inspection: The Company shall be permitted to inspect the Insured 
Premises and to examine the Insured's books and records at any time 
during the Policy Period and any extension thereof and within one year 
after the final termination of this policy, as far as they relate to the pre- 
mium bases of this policy. 
4, Financial Responsibility Laws: Such insurance as is afforded by this 
_ policy for bodily injury liability or property damage liability with respect 
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to any automobile owned by the named Insured shall comply with the pro- 
visions of the motor vehicle financial responsibility law of: any state or 
province which shall be applicable with respect to any such liability aris- 
ing out of the ownership, maintenance or use of the automobile during the 
Policy Period, to the extent of the coverage and limits of liability re- 
quired by such law, but in no event in excess of the limits of liability 
stated in this policy. The Insured agrees to reimburse the Company for 
any payment made by the Company which it would not have been obligated 
to make under the terms of this policy except for the agreement contained 


in this paragraph. 
507 DECLARATIONS 
ITEM 1. Name of Insured: Arthur Rubinstein T/A Transport Amoco 
Service 


Address: 1231 New York Avenue, N. E., Washington, D.C. 


Location of Insured Premises (Enter "same" if same location 
as above address) 
Same as above 


ITEM 2. Policy Period: From: September 1, 1948 to September 1, 1949. 


ITEM 3. The insurance afforded is only with respect to such and so many 
of the following coverages and divisions thereunder as are indi- 
cated by specific premium charge or charges. The limit of the 
Company's liability against each such coverage shall be as stated 
herein, subject to all the terms of this Folicy having reference 
thereto. 


Operations Estimated Rates per Advance Pre- 
‘ : ‘ Total Annual $100 miums 

As Defined in the Policy Remunsvetion 
State below nature of the operations Divisions 1 & 
under divisions 1 and 2 as one or more 2 and Livery 
of the following: (a) Automobile Earnings Di-.. 
Dealer (b) Automobile Repair Shop ~” visions 3 & 4 
(c) Automobile Storage Garage (4) 
Automobile Service Station. 


1. Automobile Dealers Automobile 
Repair Shops Class (a): All clerical 
office employees of named Insured 
Class (b): All proprietors, partners, 
officers, salesmen and managers, and 
all employees of named insured whose 
usual duties in such operations involve the 
use of the named insured's automobiles or the 
pick-up, delivery or road testing of customer's 
automobiles 5 
Class(c): All other employees of 
named Insured 


Coverage Cov.Cov.A Cov. B 

A B Bodily Property 
Injury Damage 
Liability Liability 





2. Automobile Storage Garage 
Automobile Service Station : : : .56 $39. 37 $21. 00 


3. Private Livery--Persons $ $ 
4. Commercial Livery-Property $ $ 


Minimum Premium: Coverages 
A B 


Division 1 $ Advance Premiums... $39. 37 $21. 00 


—  §$ 
Division 2 $ 39.37 $ 21.00 
Division 3 $ $ 

$ 


Division 4 $ Total Advance Premium for Policy $39.37 $21.00 


ITEM 4. ENDORSEMENT #1, "ELEVATOR COLLISION ENDORSEMENT 
| $5. 00 Total $65. 37 


Limits of Liability Coverage A Coverage B 
Bodily Injury Liability Property Damage 
Liability 
$ 25,000.00 each person 


50, 000. 00 each accident $ 5, 000. 00 each 
accident 


ITEM 5. The named Insured is conducting no other business operations 
at this or any other location not herein designated, except as 
herein stated: 

No Exceptions 


ITEM 6. During the past year no insurer has canceled any similar in- 

Surance issued to the named Insured, except as herein stated: 

No Exceptions 
508 | ENDORSEMENT Premium $5.00 No. 1 
"ELEVATOR COLLISION ENDORSEMENT" 

In consideration of the additional premium herein provided for, the policy 
to which this endorsement is attached is hereby extended to indemnify 
the Insured against actual loss due to injury to or destruction of any ele- 
vator described below or any other property owned, leased, rented, 
occupied or used by the Insured if caused solely and directly by an acci- 
dental collision of such elevator or anything carried, thereon with any 
other object. 
This endorsement does not apply to (a) any loss due directly or indirectly 
to fire; (b) any loss due directly to the breaking, burning out or disrupting 
of any electrical machine which is not located within the car of any such 


elevator; (c) any damage to any electrical machine by reason of the breaking, 
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burning out or disrupting thereof; (d) loss of use; (e) liability assumed 
by the insured under any contract or agreement. 
The Company's liability under this endorsement is limited to the actual 
intrinsic value of the property damaged or destroyed at the time of its 
damage or destruction, or cost of its suitable repair or replacement. | 
The total liability of the Company under this endorsement on account of 
one accident shall in no event exceed ONE THOUSAND DOLLARS 
($1, 000. 00). | 
The Company shall have reasonable time and opportunity to examine any 
| damaged elevator, its equipment, or any property of the Insured covered 
hereby before repairs are undertaken or physical evidence of damage re- 
moved, but the Insured shall not be prejudiced hereunder by any act on 
his part or in his behalf undertaken for the protection or salvage of the 
damaged elevator, its equipment, or such property of the Insured. 
The premium for this endorsement shall be the amount set forth in the 
schedule of this Endorsement: 

Schedule 
Description of Elevators Rate Premium 


One Hoists-hydraulic or mechanical 

used for raising or lowering 

automobiles for lubricating and 

Servicing - code 029 $5. 00 $5. 00 


This endorsement is effective on September 1, 1948, at the same 
hour indicated in the policy as the effective hour, but shall not be binding 
unless countersigned by a duly authorized agent of the Company. 

Attached to and forming part of Policy No. GL 8386 Renewal 
Certificate No. -- issued by the MANUFACTURERS CASUALTY IN- 
SURANCE COMPANY and MANUFACTURERS FIRE INSURANCE COM- 
PANY of Philadelphia, Pennsylvania. 


to Arthur Rubinstein T/A Transport Amoco Service 


Countersigned by Francis C. Heigh 
Authorized Agent 
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509 5. Assault and Battery: Assault and battery shall be deemed an acci- 
dent unless committed by or at the direction of the Insured. | 
6. Notice of Accident--Claim or Suit: When an accident occurs written 
notice shall be given by or on behalf of the Insured to the Company or 
any of its authorized agents as soon as practicable. Such notice shall 
contain particulars sufficient to identify the Insured and also reasonably 
obtainable information respecting the time, place and circumstances of 
the accident, the names and addresses of the injured and of available wit- 
nesses. If claim is made or suit is brought against the Insured the In- 
sured shall immediately forward to the Company every demand, notice, 
summons or other process received by him or his representative. 
7. Assistance and Cooperation of the Insured: The Insured shall co- 
operate with the Company and, upon the Company's request, shall attend 
hearings and trials and shall assist in effecting settlements, securing and 
giving evidence, obtaining the attendance of witnesses and in the conduct 
of suits. The Insured shall not, except at his own cost, voluntarily make 
any payment, assume any obligation or incur any expense other than for 
such immediate medical and surgical relief to others as shall be impera- 
tive at the time of accident. 
8. Action Against Company: No action shall lie against the Company un- 
less, as a condition precedent thereto, the Insured shall have fully com- 
plied with all the terms of this policy, nor until amoumt of the Insured's 
obligation to pay shall have been finally determined either by judgment 
against the Insured after actual trial or by written agreement of the In- 


SEBS oe adap sao Pas 
sured, the claimant and the Company. 


_Any person or organization or the legal representative thereof who has 
secured such judgment or written agreement shall thereafter be entitled 
to recover under this policy to the extent of the insurance afforded by 
this policy. Nothing contained in this policy shall give any person or 
organization any right to join the Company as a co-defendant in any 
action against the Insured to determine the Insured's liability. 
Bankruptcy or insolvency of the Insured or of the Insured's estate shall 
not relieve the Company of any of its obligations hereunder. 
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9. Subrogation: In the event of any payment under this policy, the Com- 
pany shall be subrogated to all the Insured's rights of recovery therefor 
against any person or organization and the Insured shall execute and de- 
liver instruments and papers and do whatever else is necessary to secure 
such rights. The Insured shall do nothing after loss to prejudice such 
rights. 
10. Changes: Notice to any agent or knowledge possessed by any agent 
or by any other person shall not effect a waiver or a change in any part 
of this policy; or estop the Company from asserting any right under the 
terms of this policy; nor shall the terms of this policy be waived or 
changed, except by endorsement issued to form a part of this policy, 
signed by the President, a Vice President, a Secretary or an Assistant 
Secretary. 
11. Assignments: Assignment of interest under this policy shall not bind 
the Company until its consent is endorsed hereon; if, however, the named 
Insured shall die or be adjudged bankrupt or insolvent within the Policy 
Period, this policy, unless cancelled, Shall, if written notice be given to 
the Company within sixty days after the date of such death or adjudication, 
cover the named Insured's legal representative as the named Insured. 
12. Cancellation: This policy may be cancelled by the named Insured by 
mailing to the Company written notice stating when thereafter such can- 
cellation shall be effective. This policy may be cancelled by the Company.ge- 
by mailing to the named Insured at the address shown in this policy 
written notice stating when not less than five days thereafter such cancel- 


lation shall be effective. The mailing of notice as aforesaid shall be suf- 
i 


ficient proof of notice and the effective date of cancellation stated in the 
notice shall become the end of the Policy Period. Delivery of such written 
notice either by the named Insured or by the Company shall be equivalent 
to mailing. 

If the named Insured cancels, earned premium shall be computed in 
accordance with the customary short rate table and procedure. If the 
Company cancels,earned premium shall be computed pro rata. Premium 
adjustment may be made at the time cancellation is effected and, if not 
then, made, shall be made as_ soon as practicable after cancellation 
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becomes effective. The Company's check or the check of its represen- 
tative mailed or delivered as aforesaid shall be a Sufficient tender of 


any refund of premium due to the named Insured. 


13. Terms of Policy Conformed to Statute: Terms of this policy which 


are in conflict with the statutes of the State wherein this policy is issued 
are hereby amended to conform to such statutes. | 

14. Declarations: By acceptance of this policy the named Insured agrees 
that the statements in the Declarations are his agreements and representa- 
tions, that this policy is issued in reliance upon the truth of such represen- 
tations and that this policy embodies all agreements existing between him- 
self and the Company or any of its agents relating to this insurance. 

In witness whereof: the MANUFACTURERS CASUALTY INSURANCE 
COMPANY has caused this policy to be signed by its President or Vice 
President and a Secretary at Philadelphia, Pennsylvania, and counter- 
signed by a duly authorized agent of the Company. 


/s/ /s/ 
Secretary President 


210 
[Short Rate Garage Branch and Service 
Cancellation Liability Policy Offices 

Table | No. 8386 


* Oe OK OK Ok Issued To Chicago, Ill. 


, 175 W. Jackson Boulevard 
Arthur Rubinstein T/A Tel. Wabash 2535 


Cleveland, Ohio 
Union Commerce Building 
MANUFACTURERS Tel. Cherry 4577 

Grand Rapids, Michigan 


CASUALTY INSURANCE Murray Building 
COMPANY Tel. 8-2521 


H : e 
1617 Pennsylvania pens ee aan igen 


Boulevard Tel. 2-1151 


aaa es , Indianapolis, Ind. 
ennsyivania Fletcher Trust Co. Building 
Tel. Franklin 4169 
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Branch and Service Offices: (continued) Newark, N. J. 
Military Park Building 
Tel. Market 2-4960 


New York, N. Y. 
116 John Street 
Tel. Cortlandt 7-7634 


Philadelphia, Pa. 
401 Walnut Street 
Tel. Lombard 7760-1-2 


Pittsburgh, Pa. 
Grant Building 
Tel. Grant 2444 


Syracuse, N. Y. 
State Tower Building 
Tel. 5-2408 


[Filed Jan. 28, 1955] 


ANSWER OF DEFENDANT MANUFACTURERS 
CASUALTY INSURANCE COMPANY TO COMPLAINT 


Comes now the defendant, Manufacturers Casualty Insurance 
Company, by and through its attorneys of record, and as answer to the 
Complaint filed herein states as follows: 

1. The allegations of Paragraph 1 are admitted. 

2. The allegations of the first paragraph of No. 2 are admitted. 
The allegations of the first sentence of the second paragraph of No. 2 
are admitted. All other allegations contained in the second paragraph 
of No. 2 are denied. 

3. The allegations of Paragraph 3 are admitted. 

4. Answering the allegations of Paragraph 4 of the Complaint, 
this defendant denies that it issued the "garage liability policy" to the 
plaintiff, David Lazarus, but states that said policy, as described in 
Paragraph 4, a photostatic copy of which is attached to the Complaint, 
was issued to the defendant, Arthur Rubinstein, t/a Transport Amoco 


Service. 





20 

5. This defendant denies the allegations contained in the first 
sentence of Paragraph 5 of the Complaint and admits all other allegations 
of said paragraph. 

6. This defendant is without information or knowlédge sufficient 
to form a belief concerning the allegations contained in Paragraph 6 of 
the Complaint and therefore can neither admit nor deny the same. 

7. This defendant is without information or knowledge sufficient 
to form a belief concerning the allegations contained in Paragraph 7 that 
Ora Greene Hudson has made demand upon David Lazarus. This defen- 
dant denies that David Lazarus has made demand upon it to discharge and 
pay said final judgment but admits that it has not paid the judgment since 
the judgment debtor is a stranger to it and was not its assured. All other 
allegations contained in said Paragraph 7 are denied. 

8. The allegations contained in Paragraph 8 of the Complaint 
are denied. 

9. Answering the allegations of Paragraph 9 of the Complaint, 
this defendant admits that the plaintiff Lazarus made demand upon it to 
defend Civil Action No. 4832-50 and admits that it did not defend the 
plaintiff Lazarus in that action but denies that it wrongfully and unlawfully 
refused to do so. This defendant admits that Messrs. Luria and Lichten- 
berg defended the plaintiff Lazarus in said action. This defendant is 
without information or knowledge sufficient to form a belief concerning 
the other allegations contained in Paragraph 9 of the Complaint and there- 
fore can neither admit nor deny the same. 

10. Further answering said Complaint, this defendant states that 
the Complaint does not state a cause of action upon which relief can be 
granted and further states that the subject matter of the Complaint was 
decided adverse to the plaintiffs herein in Civil Action No. 4832-50, 

023 United States District Court for the District of Columbia and 


thus the subject matter of this Complaint is res judicata. 
| BRAULT AND GRAHAM 


By /s/ Denon H. Graham 
Attorneys for Defendants 
* * 


[Certificate Of Service ] 2 xx 
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[Filed Jan. 28, 1955] 
ANSWER OF DEFENDANT ARTHUR RUBINSTEIN TO 
COMPLAINT AND COUNTERCLAIM 

Comes now the defendant Arthur Rubinstein, by and through his 
attorneys of record, and as answer to the Complaint filed herein states 
as follows: 

1, The allegations of Paragraph 1 are admitted. 

2. The allegations of the first paragraph of No. 2 are admitted. 
The allegations of the first sentence of the second paragraph of No. 2 
are admitted. All other allegations contained in the second paragraph 
of No. 2 are denied. 

3. The allegations of Paragraph 3 are admitted. 

4. Answering the allegations of Paragraph 4 of the Complaint, this 
defendant denies that the codefendant issued the "garage liability policy” 
referred to in said paragraph, a photostatic copy of which is attached to 
the Complaint, to the plaintiff Lazarus and states that the policy des- 
cribed therein was issued to this defendant, t/a Transport Amoco Service. 

029 This defendant admits that the plaintiff Lazarus was an undis- 


closéd partner at the time the policy was issued but that the codefendant 
ie Ur Mat She coucreney 


had no knowledge of that fact. This defendant denies that the defendant 


Lazarus was his partner at the time of the accident which was the subject 


matter of litigation in Civil Action No. 4832-50. 

9. This defendant denies the allegations contained in the first 
sentence of Paragraph 5 of the Complaint and admits all other allegations 
of said paragraph. 

6. This defendant is. without information or knowledge sufficient 
to form a belief concerning the allegations contained in Paragraphs 6 and 
7 of the Complaint and therefore can neither admit nor deny the same. 

7. The allegations contained in Paragraph 8 of the Complaint are 
denied. 

8. This defendant is without information or knowledge sufficient 
to form a belief concerning the allegations contained in Paragraph 9 of 


the Complaint and therefore can neither admit nor deny the same. 
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9. Further answering said Complaint, this defendant states that 
the Complaint does not state a cause of action upon which relief can be 
granted and further states that the subject matter of the Complaint was 
decided adverse to the plaintiffs herein in Civil Action No. 4832-50, 
United States District Court for the District of Columbia, and thus the 
subject matter of this Complaint is res judicata. 


COUNTERCLAIM OF DEFENDANT ARTHUR 
RUBINSTEIN AGAINST PLAINTIFF ORA GREEN HUDSON 
Malicious Prosecution 


The defendant Arthur Rubinstein counterclaims against the plain- 
tiff Ora Greene Hudson, as Administratrix of the Estate of Garland 
Hudson, deceased,and individually and states as follows: 

026 1. On or about November 2,1950, Garland Hudson filed suit in 
tort against this defendant and others in Civil Action No. 4832-50, United 
States District Court for the District of Columbia, wherein the plaintiff 
alleged that this defendant was vicariously responsible for plaintiff's in- 
juries by reason of the fact that this defendant was a partner with one of 
the codefendants, David Lazarus, in a business known as Transport 
Amoco Service. 

2. Onor about June 4, 1952, Ora Green Hudson was substituted 
as plaintiff in Civil Action No. 4832-50, and continued to prosecute said 
action against this defendant. 

3. On or about March 13,1953, the jury in Civil Action No. 
4832-50, returned a verdict in favor of this defendant generally and also 
returned a special verdict that no partnership existed on the date of the 
accident. 

4. Notwithstanding the above, Ora Greene Hudson, as Adminis- 
tratrix of the Estate of Garland Hudson, deceased, has again filed suit 
against this defendant alleging that he was a partner with David Lazarus 


actively engaged in the ownership and operation of Transport Amoco Ser- 


vice on the date of the accident. 

9. By reason by this second suit, the defendant Rubinstein is 
required to defend the same allegations which were made against him in 
the prior action, has and will be required to go to great expense and 
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submit himself to great inconvenience thereby. In addition thereto, his 
reputation is and will be affected by reason of the malicious prosecution. 
6. This defendant avers that the present action, Civil Action No. 
98-55, was brought by the plaintiff Ora Greene Hudson, As Administratrix 
of the Estate of Garland Hudson, deceased, maliciously and without just 
and probable grounds. 

027 WHEREFORE, the defendant Arthur Rubinstein counterclaims 
against the plaintiff Ora Greene Hudson, as Administratrix of the Estate 
of Garland Hudson, deceased, and individually and demands of and from 
her compensatory damages in the amount of $5, 000. 00 and punitive | 
damages in the amount of $15, 000, plus interest and costs. 

BRAULT AND GRAHAM 


By /s/ Denon H. Graham 


Attorneys for Defendants 
* * * * * 


[Certificate Of Service] 


[Filed Oct. 26, 1956] 
PLAINTIFFS' PRETRIAL STATEMENT 

1. Ora Greene Hudson, as Administratrix of the Estate of Garland 
Hudson, as plaintiff in Civil Action No. 4832-50, in which she was substi- 
tuted plaintiff under the Survival Statute, and in which co-plaintiff David 
Lazarus and defendant Arthur Rubinstein were defendants, recovered two 
final judgments against the co-plaintiff, David Lazarus as follows: On 
March 13, 1953, for $6,050.00, with interest from that date, plus costs 
of $137.50; and on June 14, 1955, for $15, 000.00, with interest from that 
date, plus costs, on a second trial following remand by the Court of 
Appeals for the ascertainment of additional elements of damages under 
the Survival Statute. In that same action the United States recovered a 


final judgment against co-plaintiff, David Lazarus, for $213.50, represen- 
ting the cost to the United States of the transcript on the appeal of the 


Administratrix in forma pauperis. See, Hudson v. Lazarus, 95 U.S. App. 
D.C.16, 217 F.2d 344. All three judgments remain wholly unsatisfied. 
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2. The above entitled cause is an action by plaintiff, David 
Lazarus, on a policy of liability insurance issued by defendant, Manu- 
facturers Casualty Company, for a period of one year beginning Septem- 
ber 1,1948. David Lazarus in the above action seeks to recover the 

937 amount of the foregoing three judgments from Manufacturers 
Casualty Insurance Compan to have the recovery applied to the satis- 
faction of those three j udgments; and additionally seeks recovery from 
the insurance carrier for $2, 500. 00 he paid out or for which he is liable 
for attorneys' fee to Messrs. Luria and Lichtenberg, attorneys, for the 
expense of defending the two trials in Civil Action No. 4832-50, following 
a timely demand and wrongful refusal of the insurance carrier to defend 
in accordance with a specific provision of the policy in suit and wrongful 
refusal to recognize him as an insured under the policy. 

3. All three judgments recovered in Civil Action No. 4832-50, 
were for damages for personal injury and property damages suffered by 
Garland Hudson who died on April 7, 1951 from injuries received on May 
3, 1949, when he was run down by an automobile driven by an employee 
of co-plaintiff, David Lazarus and defendant Arthur Rubinstein, who 
operated a gasoline service station on May 3,1949 at 1231 New York 
Avenue, N.E., in the District of Columbia, known as "Transport Amoco 
Service," On May 3,1949, David Lazarus and Arthur Rubinstein, trading 
as Transport Amoco Service, operated said service station as active 
partners; and the tort committed by their servant on that day was a 
partnership tort and within the coverage of the liability policy in suit, 
being No. 8386 attached to the complaint. However, co-plaintiff, David 
Lazarus in the special circumstances of this case contends that he is en- 


even though his liability for that tortious action was individual, as distin- 


‘a to recover under said policy for the amount of all three judgments 


guished from his joint and several liability as a partner of defendant, 
Arthur Rubinstein, in operating the Transport Amoco Service. 

4. The policy in suit was purchased with partnership funds; it was 
issued through the office of Max A. Wool, an insurance agent and broker 
who at all times mentioned was acting as agent of the Manufacturers 
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Casualty Company. The policy as issued described the insured as 
"Arthur Rubinstein T/A Transport Amoco Service, 1231 New York 
Avenue, N. E. , Washington, D.C."" The policy contained a provision ''The 
unqualified word 'insured' wherever used includes not only the named in- 
038 sured but also any partner thereof if the named insured is a partner- 
ship." The quoted provision is ambiguous and susceptible to several in- 


Le, 
terpretations which plaintiffs contend is to be read strongl ainst defen- 


dant, Manufacturers Casualty Insurance Company, as maker of the policy, 


fi = S a 
particularly in the light of the circumstances surrounding the issuance 
arc ae 
of the policy. Those different and alternative interpretations are that 

ee 


co-plaintiff, David LazarusJ (1) was covered during the operation of 
Transport Amoco Service individually on May 3, 1949; i.e., individually, 
as well as for his joint and several liability as a partner of defendant 
Arthur Rubinstein} (2) that the coverage included the period not only when 
said partnership remained undissolved, but extended, assuming dissolu- 
tion, during a reasonable period of time for David Lazarus to "wind up" 
the affairs of a going partnership business, which carried far beyond 

May 3,1949, when the tortious acts giving rise to all three judgments oc- 
curred; and (3) the policy is otherwise ambiguous to a layman in failing 

to spell out when the carrier's liability would terminate within one year 
life of the policy when a dispute arose between two partners at will of a 
going business, which could not be wound up overnight. Furthermore, 
plaintiff, David Lazarus, will contend at the trial that on or about 
September 1, 1948, at the time the policy was issued, Lazarus informed 
Max A. Wool, as agent of defendant, Manufacturers Casualty Insurance 
Company, that he did not want the policy because his name was not written 
on the policy; and this was followed by a conference between Lazarus and 
an authorized representative of the office of Wool in which such represen- 
tative assured Lazarus, reading from the policy, that he, Lazarus, was 
protected by the policy individually and as a partner of Rubinstein and 
that there was no occasion to re-write the policy; and that Lazarus acted 
and reliedupon such representation. Plaintiff, Lazarus, contends that the 
insurance carrier is estopped to deny in these circumstances that Lazarus 
was covered by the policy individually as well as a partner of Rubinstein 
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in operating "Transport Amoco Service" station at the above address 
on May 33,1949, when the tort arose. 

039 9. While the action requests that any recovery by David Lazarus 
for the two main judgments be to the "use" of co-p laintiff, Ora Greene 
Hudson, as Administratrix of the Estate of Garland Hudson, deceased, 
the said Administratrix, while described as a "use" plaintiff, is not the 
real plaintiff, and counsel for both plaintiffs have no objection to the 


Administratrix being dropped as a co-plaintiff, which would have been 


done long ago but for the filing of a counter-claim by Rubinstein, who 
was named as a nominal but necessary defendant because he was a party 
to the policy, but against whom no relief is sought by either pla intiff. 
Plaintiffs also have no objection to dropping Rubinstein as a defendant at 
his request, provided the counterclaim is also withdrawn or dismissed 
by the Court. 

To make plaintiff, Lazarus, contentions perfectly plain, plaintiff 
contends that the partnership between Lazarus and Rubinstein, trading as 
"Transport Amoco Service", was in full force and effect on May 3, 1949, 
when the intestate was injured in an "accident" within the meaning and 
coverage of the policy in suit; and, alternatively, in any event, that on 
May 3,1949, and for a considerable period thereafter, the partnership 
business and affairs of the "dissolved" partnership were being wound up 
by Lazarus on behalf of both partners, and, consequently, as applied to the 
public and third persons injured by the partnership activity, even during 
the winding up period, the liability of both partners continued with joint 
and several liability of each partner (or winding up partner) which was 
within the coverage of the ambiguous provision of the policy quoted above, 
and, also, that Lazarus was covered by this policy individually aside from 
his coverage as a partner during the existence of the partnership and also 
during the "winding up" of that partnership. And, lastly, that Manufacturers 
is liable to Lazarus for the expense of defending both trials of Civil 
Action 4832-50, upon the wrongful refusal, in bad faith, on timely demand 
to defend. 
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THE ALLEGED DEFENSES URGED 

6. Both defendants urge as a defense, although no relief is sought 
against Rubinstein, who was named as a nominal party because he was one 
of the insured under the policy in suit, "that the subject matter of the 
complaint was decided adverse to the plaintiffs herein in Civil Action No. 
4832-50, U.S. District Court for the District of Columbia, and thus the 
subject matter of this complaint is res judicata."" This is denied. There 
is no res judicata between Lazarus and Rubinstein or between Lazarus 
and Manufacturers with respect to any of the claims or issues in the 
complaint. These contentions can be broken down into the following points: 

(a) In Civil Action No. 4832-50, Ora Greene Hudson, as adminis- 
tratrix of the Estate of Garland Hudson, deceased, was plaintiff, and 
Lazarus and Rubinstein, co-partners trading as Transport Amoco Ser- 
vice, were defendants (along with two other defendants, as owners of 
the automobile involved in the tortious acts, whose relation to this case 
is immaterial). The issues in that case were between the defendants on 
the one side and the plaintiff on the other. There were no cross-claims 
or issues between the defendants, Lazarus and Rubinstein, except that 
Rubinstein in that case filed a cross-claim against Lazarus asking in- 
demnity from Lazarus in event of a judgment against Rubinstein on the 
sole ground that subsequent to May 3, 1949, Lazarus had agreed in writ- 
ing with Rubinstein to indemnify and save the latter from all debts,claims 
etc., which Lazarus contended related to contract partnership liabilities 
and not tort liabilities. As Rubinstein escaped by verdict on the trial of 
Civil Action 4832-50, that cross-claim became immaterial and has no 


bearing on any issue in the above cause. 


(b) In Civil Action No. 4832-50, Lazarus, with permission of the 


District Court, filed a third party complaint against defendant, Manu- 
facturers Casualty Insurance Company, in which Lazarus claimed he was 
a partner within the coverage of the policy in suit; that Manufacturers were 
liable for any judgment which might be recovered against him in that 
action; and he claimed for attorney's fees in defending that action after 

the wrongful refusal of Manufacturers to defend on timely notice to do so 
in accordance with the policy. In that action Manufacturers moved to dis- 
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miss the third party complaint or to vacate the order granting permis- 
541 sion to file it on the grounds: (1) it "fails to state a cause of 
action; (2) it “is not liable to the third party plaintiff for all or part of 
plaintiff's claim against the third party and may not be so liable," (3) 
"This action is prematurely brought in that no liability can possibly 
attach to the third party defendant until after judgment is entered against 
the third party plaintiff;" (4) The alleged contract (policy) ''* * is one of 
indemnity against loss, not against liability, and any substantive right to 
contribution from the third party defendant does not arise until after pay- 
ment is made by the third party dplaintiff;" (5) the "third party procedure 
would delay a speedy trial, complicate the procedure and add expense to 
the litigation;" (6) it "is not a proper party to this action and cannot be 
brought in under Rule 14, 28 U.S.C.A., following Sec. 723(c)"; (7) "This 
is an attempt to do indirectly what cannot be done directly, that is, in- 
form the jury of the existence of insurance, and will result in prejudice 
to all defendants in general and prejudice to the third party defendant in 
particular." After the filing of supporting and opposing points and au- 
thorities, and a hearing, the District Court entered an order in Civil 
Action No. 4832 dismissing the third party complaint of Lazarus, and, 
thus defendant, Manufacturers Casualty Insurance Company, by its own 
action, eliminated from the issues in that case substantially the same 
basic issues, although amplified in the above cause, which Lazarus 
properly raises in the above cause. Consequently, the issues raised in the 
above action could not have been raised in Civil Action 4832-50, 

(c) As there were no crossclaims or adversary claims between 
Lazarus and Rubinstein on the suit of the Administratrix in Civil Action 
No. 4832-50, and the insurance carrier by its action secured a dismisssl 
of the third party complaint, there is no estoppel by judgment as to any 
issue here as between Lazarus and Rubinstein on the one hand, or be- 


tween Lazarus and defendant, Manufacturers Casualty Insurance Company, 


942 on the other. See the authority set forth below.” 


1/ Freeman on J udgments, 5th Ed., sec. 424: "Ordinarily, however, co- 


defendants are not adversary parties, since usually no issues are made 
between them, and a judgment, therefore, cannot generally be used by one 
against the other as an estoppel."' See Jones v. Vert, 121 Ind. 140, 22N. E. 
(footnote cont. on page 29) : 
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(d) Following the dismissal of the third party complaint, Manu- 
facturers Casualty Insurance Company was not a party in Civil Action 
No. 4832-50; nor was it in "privity" with either Lazarus or Rubinstein 
in that action. 


(e) The two actions do not involve res judicata in any aspect be- 


cause there is "no concurrence of identity of the thing sued for, identity 
of cause of action, identity of persons and parties to the actions, or 
identity of the quality in the person for or against whom the claim is 
made." See, Alexander. v. C.I.R., (C.C.A.5), 224 F.2d 788; and In Re 
Mid-Columbia Publishers, 129 F. Supp. 704, aff'd Rodgers v. Scott. 

943 Publishing Co., 229 F.2d 956; Speed Products Co. v. Tinnerman 
Products, 222 F.2d 61. Civil Action No. 4832-50 was ex delicto; the above 
cause is one ex contractu. The subject matter is entirely different in the 
two actions; there is no identity of the things sued for and the real parties 
are different. 


(footnote cont. ) 882: "Where one of two defendants makes an issue with 


the plaintiff, a judgment settling the issue so made in favor .of the defen- 
dant does not determine the question between co-defendants." Also directly 
in point are: City of Owensboro v. Westinghouse, Church, Kerr & Co. , 165 
F. 385, at 388; Buffington v. Cook, 35 Ala. 312; Victor Oil Co. v. Drum, 
184 Cal. 226, 193 P.243, 248; In Re Heydenfeld's Estate, 127 Cal. 456, 59 
P.839, at 840; Huberman v. Nat. Surety Co. , 37 Cal. App. 569, 174 P. 79; 
Hentig v. Johnson, 8 Cal. App. 221,96 P.390, at 391 ;Bulkeley v. House, 

62 Conn. 459, 21 L. R.A. 247, 26 A. 352, at 355; Conwell v. Thompson, 

90 Ill. 329; Whitesell v. Stuckler, 167 Ind. 602, 78 N. E. 845, at 849; Moss- 
man Yarnelle Co. v. Fee, 75 Ind. App. 601, 131 N. E. 59 at 61; First National 
Bank v. Emmetsburg, 157 Iowa 555, L. R.A. 1915A, 982,138 N. W. 451 at 
456; Charles V. White, 214 Mo.187, 21 L.R: A. (n.s.) 481 at 489; Page 

v. Thomas, 180 App. Div. 627, 168 N. Y.S. 226; Smith v. Braley, 76 Okl. 
220 184 P. 586; Central Banking and Security Co. v. U.S. F. & G.Co., 73 
W.Va.197, 51 L. R.A. (n.s.) 797 at 806, 80 S. E. 121; and Snyder v. 
Marken, 116 Wash. 270, 22 A. L.R.1272, 199 P. 302, where the court said: 
"We think the present case is controlled by the general rule that parties 

to a judgment are not bound by it in subsequent controversies between each 
other, unless they were adversaries in the action wherein the judgment 
was entered." In Victor Oil Co. v. Drum, supra, the court said: "It is 
true that both Drum and the plaintiff were parties defendant in the action 

in which the judgment was rendered, but the judgment was not between 
them, but between them on the one side and the plaintiff on the other. A 
judgment may operate as an estoppel between parties to it only when they 
are adverse parties, so that the judgment is a determination of issues be- 
tween them." See, also, Greyvan Lines, Inc. v. Nesmith, D.C. Mun. App. 

90 A. 2d 434, 436, and cases there cited. 
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(f) Finally, plaintiff Lazarus contends that Manufacturers Casualty 
Insurance Company defended Rubinstein exclusively on the trial of Civil 
Action 4832-50 and connived with Rubinstein in certain false testimony 
Rubinstein gave before the jury tending to show that Rubinstein had with- 
drawn from the partnership several days before May 3, 1949; and there- 
fore, both Manufacturers Casualty Insurance Company and Rubinstein 
are estopped because of their inequitable conduct in that case from 
urging res judicata as to any issue in the above action. 


DEFENSES OF ADMINISTRATRIX TO 
COUNTERCLAIM OF RUBINSTEIN 


7. No relief is sought by either plaintiff against Rubinstein as 
appears from the complaint. He was named as a nominal party because he 
was named as an insured under the policy. Plaintiffs have never made 
any objection to dropping him as a defendant at his request. As the counter- 
claim is bottomed entirely on alleged res judicata as to his status as a 
partner on May 3, 1949, and as there is no res judicata in any aspect be- 
tween the two cases or between Lazarus, the real party plaintiff, and 
Rubinstein, there is no basis for the counterclaim. Other defenses are: 
(1) the counterclaim would not accrue and is premature before the above 
cause is decided in favor of Rubinstein, and it was previously determined 
that the above action was prosecuted as to Rubinstein without "probable 
cause"; (2) an action will not lie against an administrator for tort in seek- 
ing to enforce or liquidate an asset of a decedent's estate; (3) the main- 
tenance of the counterclaim against the administratrix is contrary to the 

public policy involved in the effective administration of decedent's 
estates; and (4) Rubinstein has sustained no damages as the result of 
filing the above action, particularly as Manufacturers is defending him 
without charge to serve its own ends in the above cause. 


The counterclaim is frivolous and vexatious on any one of the above 


grounds. Plaintiffs ask for reconsideration by the pretrial Judge of the 
order overruling the motion of the administratrix to dismiss the counter- 
claim because that order is not only erroneous but if left standing injects 
false, collateral, and prejudicial issues into the trial of the complaint 





without justification. 


/s/ David F. Smith 
Attorney for plaintiff, 
David Lazarus 


/s/ Dorsey K. Offutt 
Attorney for Ora Greene 
Hudson, as Administratrix of 
the estate of Garland Hudson, 
deceased 


[Certificate Of Service ] 
045 PLAINTIFFS' REQUEST FOR STIPULATIONS 
1. That the policy in suit, copy of which is attached to the com- 
plaint, was made and delivered by Manufacturers in the District of 
Columbia on September 1, 1948, and that an annual premium of $65.37 


was received by Manufacturers therefor. 


2. That all three judgments recovered in Civil Action No. 4832- 
50, in the United States District Court for the District of Columbia, arose 


out of bodily injuries and property damages sustained by Garland Hudson 
on May 3, 1949, when he was struck by an automobile driven by one William 
Harris, who, at the time, was an employee engaged in the business of 

the Transport Amoco Service Station located at 1231 New York Avenue, 
N.E., in the District of Columbia; and that the injuries and property 
damages sustained by Garland Hudson at that time arose out of an "acci- 
dent” within the meaning and terms of the policy in suit. 

3. That on September 1,1948, plaintiff, David Lazarus, and defen- 
dant, Arthur Rubinstein, were engaged as partners in operating a service 
station at 1231 New York Avenue, N.E., in the District of Columbia, known 
as "Transport Amoco Service." 

4. That the premium on the policy in suit was paid out of said 
partnership funds. 

>. That Manufacturers on timely demand by Lazarus refused to 
provide counsel for or to defend plaintiff, David Lazarus, on the two trials 
of Civil Action No. 4832-50, and on both of said trials the said David 


Lazarus was defended by Messrs. Lichtenberg and Luria, as attorneys. 
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6. That on the first trial of Civil Action No. 4832-50, defendant, 
Manufacturers defended that action solely on behalf of defendant, Arthur 
Rubinstein. 

7. That in the above cause, the defendant, Manufacturers, has 
represented the defendant, Rubinstein, without charge therefor. 

8. That on May 17,1949, plaintiff, Lazarus, and defendant, Arthur 
Rubinstein, entered into a written agreement, called a release, whereby 

046 Lazarus agreed to assume the debts, etc. of the partnership known 

as Transport Amoco Service and Manufacturers will produce as genuine 
at the trial the original of that agreement. 


9. That on September 1,1948, Max A. Wool, insurance broker, 


was an agent in the District of Columbia, representing the defendant, 
Manufacturers Casualty Insurance Company. 

10. That the correspondence passing between the Insurance Com- 
missioner of the District of Columbia, and defendant, Manufacturers, with 
respect to claims under the policy in suit, is genuine and may be offered 
in evidence without formal proof, subject to relevancy and materiality. 

11. That Ora Greene Hudson, plaintiff, is the duly appointed, 
acting, and qualified administratrix of the estate of Garland Hudson, 
deceased, by . virtue of an appointment of the Probate Court of the 
District of Columbia. 

/s/ David F. Smith 
/s/ Dorsey K. Offutt 
nn ee ee a ee ee 

[Filed Oct. 26, 1956] 

SUPPLEMENT TO PRE-TRIAL STATEMENT OF 

—_____ PLAINTIFF, DAVID LAZARUS 


Plaintiff, David Lazarus, objects to the framing of any issues 
with respect to res judicata in the above cause for the reason that there 
are no facts or law to justify such an issue in this cause. See authority 
cited in footnote to the pre-trial statement of Lazarus. The framing of 
such a fictitious issue would confuse the proper issues in the above cause 


and permit defendant, Manufacturers Casualty Insurance Company to get 
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before the jury in the above cause collateral, irrelevant, and immaterial 
matter, as well as what the jury did in the trial of Civil Action No. 4832- 
00 in finding in favor of defendant, Rubinstein, all of which is improper in 
view of the fact that there were no cross claims between Lazarus and 
Rubinstein on the trial of Civil Action 4832-50, out of which the judg- 
ments involved in this case arose. 

Plaintiff, David Lazarus, also objects to the trial of the counter- 
claim of Rubinstein against Ora Greene Hudson, as administratrix of the 
estate of Garland Hudson, deceased, in the trial of the above cause, for 
the reason that the counterclaim involves a collateral claim having no 
proper relation to the main litigation; and the trial of that matter would 
only serve to confuse the issues and allow the defendant, Manufacturers, 
to get before the jury what transpired on the trial of Civil Action 4832-50. 
As the counterclaim is premature and otherwise unsubstantial, plaintiff, 
Lazarus, requests the Court to reconsider its order overruling the motion 
of Hudson, as administratrix, to dismiss the counterclaim, and to dis- 
miss that counterclaim as failing to state a cause of action and upon the 
grounds stated in the motion to dismiss. 

In order to expedite the trial, which is part of a litigation in this 
Court and the Court of Appeals for six and one half years, Lazarus is 
willing to waive trial by jury with consent of the other parties and re- 

048 quests counsel for the other parties to state their views with 
respect to trial without jury at the pre-trial conference. 
/s/ David F. Smith 
[Certificate Of Service] 


049 [Filed April 12, 1957] 
PRE-TRIAL MEMORANDUM OF DEFENDANTS 
The Defendants submit the following Pre-Trial Memorandum at 


the request of the Court: 

1. Both Defendants state that the Defendant, Manufacturers 
Casualty Insurance Company, issued a policy of insurance to the Defen- 
dant, Arthur Rubinstein, trading as Transport Amoco Service, but deny 
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that the Plaintiff, David Lazarus, was a partner with Arthur Rubinstein 
in the ownership of Transport Amoco Service on May 3, 1949 when the 
accident, which was the subject matter of the original litigation, occurred. 
The Defendants state that on that date Transport Amoco Service was owned 
exclusively and solely by David Lazarus one of the Plaintiffs herein. 

2. The Defendants allege that the Plaintiff Lazarus has not paid 
the Judgments, which are the subject matter of this litigation, and thus 
has no legal right to recover the amount of the J udgments from the in- 
surance company. 

3. The Defendants allege that the Plaintiff, David Lazarus, hasn't 
paid the Attorneys' fees entered in the Complaint, and thus has no legal 
right to recover the amount of said fees from the insurance company. 

950 4. The Defendaats state that the issue of whether or not David 
Lazarus and Arthur Rubinstein were partners on May 3,1949, has been 
resolved in prior litigation in Civil Action No. 4832-50, in the United 
States District Court for the District of Columbia, and thus that issue is 
res adjudicata. 

0. The Defendants state that the Plaintiffs are not entitled to re- 
allege and attempt to prove that the Plaintiff, David Lazarus, and Defen- 
dant, Arthur Rubinstein, were partners on May 3, 1949, because that 
issue has been determined in Civil Action No. 4832-50, in the United 
States District Court for the District of Columbia. Because of this, the 
Plaintiffs are equitably estopped from asserting Such allegation. 

6. The Plaintiffs have no legal right to recover said J udgments 
from the insurance company, since the J udgments were recovered 
against David Lazarus individually, and not as a partner in Transport 
Amoco Service; and further since the jury in Civil Action No. 4832-50 de- 
termined as a result of a Special Interrogatory from the ev ours that no 
partnership existed on that date. 


7. Plaintiffs are not entitled to recover against the insurance 


company because even if the Plaintiff, David Lazarus, were an Assured 
under the policy, he violated the terms of the policy by failing to give 
prompt notice of the accident to the company as required by the policy, 
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and that the company was thereby prejudiced. 
8. It is specifically and categorically denied that David Lazarus 
was an AsSured under the policy on the date of the accident. 
9. Adl allegations of the Complaint and Plaintiffs' Pre-Trial 
Statement not specifically admitted, are denied. 

091 10. The Defendant, Arthur Rubinstein, has counter-claimed 
against the Plaintiff, Ora Greene Hudson, as Administratrix of the Estate 
of Garland Hudson, deceased, and has alleged that she has maliciously 
and without just and proper grounds brought this suit against Arthur 
Rubinstein alleging that he was a partner of David Lazarus on May 3, 1949, 
in spite of the fact that said Plaintiff made the same allegations against 
this Defendant in Civil Action No. 4832-50, and that said Plaintiff fully 
knows that the jury in Civil Action No. 4832-50, specifically found ~- 
as a result of a Special Interrogatory that this Defendant was not a part- 
ner of David Lazarus on May 3, 1949. 


The Defendant Rubinstein says, that by reason of the second suit 


brought against him, he has suffered considerable embarrassment by 
reason of the fact that his friends and members of his family have be- 
come angry with him and his home life at times has been rather un- 
*earable. In addition thereto, he has been required to and will in the 
future be required to loose considerable time from his business for the 
purpose of conferring with his Attorneys, attending the taking of deposi- 
tions and preparing an adequate and proper defense to the unwarranted 
allegations, and that he will in the future be required to loose time from 
work in preparing this case for trial and attending the trial of the same. 
The Defendant Rubinstein asks for compensatory damages in the amount 
of Five Thousand Dollars ($5, 000. 00), and punitive damages in the amount 
of Fifteen Thousand Dollars ($15, 000. 00). 

BRAULT AND GRAHAM 


BY: /s/ Denon H. Graham 
Attorneys for Defendants 


* * * * 
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[Filed April 12, 1957] 

PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Plaintiff Lazarus, claiming to be an insured under a policy issued 
by corporate defendant, brings this action to compel corporate defendant 
to pay certain judgments rendered in C. A, 4832-50 against Lazarus, interest 
thereon and costs. (In C. A. 4832-50 Mrs. Hudson, as administratrix of the 
estate of her deceased husband, sued Lazarus and one Rubinstein under 
the Survival Act for personal injuries sustained by her husband. A judg- 
ment was recovered against Lazarus for $6050 plus costs and interest. 

On appeal by the administratrix the cause was remanded, 95 U.S. App. 
D.C.16, and an additional judgment of $15, 000 plus costs and interest was 
awarded Mrs. Hudson against Lazarus. Since the said appeal was in forma 
pauperis, the United States recovered $213.50 against Lazarus for the 
cost of transcripts. ) Plaintiff Lazarus also seeks in the instant action 

$2, 500 for damages allegedly sustained by him in defending the action out 
of which the judgments arose. 

At the time of the filing of this action on January 10; 1955 the afore- 
said $15, 000 judgment had not then been rendered. Plaintiffs are hereby 
given leave to amend their complaint to seek recovery also of the amount 


of said judgment of $15, 000 plus costs and interest on said judgment and 


said judgment of $213.50 plus costs and interest thereon, and this pre- 
trial shall constitute said amendment. 

Plaintiff Lazarus says he and defendant Rubinstein were on May 
3, 1949 partners operating a service station; that the defendant Insurnce 
Company wrote a policy under which the company is obligated to pay 
damages caused by accident and arising out of such operations of insured; 
that said policy was in force on May 3, 1949 when an accident injured the 
husband of plaintiff Hudson. Plaintiff Lazarus further says that he and 
defendant Rubinstein were insured invididually and as co-partners t/a 
"Transport Amoco Service" and that he (Lazarus) received assurance 
from an agent of the corporate defendant that it was unnecessary to amend 
the policy to cover plaintiff because the policy read; "The unqualified word 
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insured wherever used includes not only the named insured but also any 
partner thereof if the named insured is a partnership." 

Defendant Insurance Company and defendant Rubinstein say in- 
surance was issued to Arthur Rubinstein t/a "Transport Amoco Service", 
and deny that Lazarus was a partner with Rubinstein on the date of acci- 
dent. Defendants maintain that Lazarus was the sole owner of "Transport 
Amoco Service" on that date. Defendants further contend that Lazarus 
has not yet paid the judgments or legal fees in defending himself and thus 
cannot recover over against corporate defendant and that the issue of 
whether or not Lazarus and defendant Rubinstein were partners on May 
3, 1949 was decided and is now res judicata. 

Plaintiff Lazarus contends that his status as a partner has not been 
litigated in any prior action between him on the one side and Rubinstein 
on the other, or between him (Lazarus) and the defendant Insurance Com- 
pany. 

034 Defendants further say that Lazarus was not an insured under the 
policy, but that if he were an insured under the policy he violated the 
terms thereof by failing to give prompt notice. Defendant also contends 
that plaintiffs are equitably estopped to reallege the existence of the 
partnership on May 3, 1949. 

Defendants say that the second judgment of $15, 000 was a judgment 
entered into as a compromise between plaintiffs Lazarus and Hudson and 
that the sum agreed upon is not reasonable. 

Defendants also say that the $2500 which plaintiff Lazarus seeks 
for attorney's fees is not reasonable; that the complaint as framed does 
not state a cause of action; that the corporate defendant had no knowledge 
of the existence of the alleged partnership until after the accident. Further, / 


the corporate defendant says that if plaintiff Lazarus were a partner on 


May 3, 1949, he breached the cooperation clause of the policy. 


The individual defendant Rubinstein counterclaims against plaintiff 
Hudson seeking compensatory damages of $5000 and punitive damages of 
$15, 000 on the ground that plaintiff Hudson maliciously and without just 
cause brought this suit against said defendant (Rubinstein) alleging that he 
was partner in the aforesaid business on May 3, 1949 after the said 
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allegation was made in previous action wherein it was determined that no 
such partnership existed on May 3, 1949. 

In response to said counterclaim plaintiff Hudson says that Rubin- 
stein is a nominal party because of being named as insured under the 
policy and that there is no basis for the counterclaim. Other defenses 
are (1) the counterclaim would not accrue and is premature until this 
cause is decided in favor of Rubinstein (2) an action will not lie against 
an administrator for tort in seeking to enforce or liquidate an asset of 
decedent's estate (3) maintenance of counterclaim is contrary to public 


policy involved in administration of estates (4) Rubinstein suffered no’ 


damage from the action and (5) that the counterclaim is frivolous and 
vexatious. 

The pretrial statements of the parties are hereto appended and 
made a part hereof. 

Addition to'Statement of Contention of Plaintiffs: Plaintiffs contend 
that even if partnership were dissolved on May 3, 1949 (which plaintiffs 
deny) that partnership affairs had not been wound up and that insurance 
coverage continued pending such winding up of partnership. 

Trial of Counterclaim Deferred: 

The pretrial court orders that the claim asserted by plaintiffs 
against defendants shall be tried before the trial of the counterclaim of 
individual defendant against administratrix. 

535 STIPULATIONS 
1. The parties stipulate and agree that plaintiff Lazarus will within 
two weeks supply the defendants with true copies of his (Lazarus) income 
tax returns for 1948, 1949 and 1950, if any, at the cost of corporate de- 
fendant. 
2. Subject to objections as to relevancy, materiality, and competency 
the transcript of the jury verdict on March 13, 1953, may be tendered as 
evidence without formal proof. 

3. That transcript of proceedings in District Court in 1955 in C. A. 

4832-50 may be tendered as evidence without formal proof. 


Dates cepa ty 128: /s/ Burnita Shelton Matthews 
REMARES of Pretrial Justice for consideration Pretrial Judge 
of Trial Justice: 





Attorneys authorized to act: Dorsey K. Offutt 
/s/ David F. Smith, for aa en? Ora Greene Hudson 
David Lazarus, Plaintiff 


/s/ Denon H. Graham 
Attorneys for Defendants 


[Filed April 8, 1957] 
ANSWER TO AMENDMENT OF COMPLAINT 

Comes now the Defendants, by and through their Attorneys of 
Record, and as Answer to the Amendment of Complaint allowed and 
ordered by the Pre-Trial Judge, states as follows: 

1, The Defendants admit that an additional Judgment in the 
amount of $15, 000. 00 was entered against the Plaintiff, David Lazarus, 
in favor of the Plaintiff, Ora Greene Hudson, Administratrix of the Estate 
of Garland Hudson, deceased, in Civil Action No. 4832-50, and admits 
that certain costs were taxed against David Lazarus in the appeal to the 


United States Court of Appeals for the District of Columbia Circuit in 


that case. 

2. The Defendants state, that the additional judgment in the 
amount of $15, 000. 00 was a result of a compromise entered into between 
the present Plaintiff, David Lazarus, and Ora Greene Hudson, Adminis- 
tratrix of the Estate of Garland Hudson, deceased, and deny the reasonable- 
ness of that amount.. 

3. In all other respects, the Defendants reiterate and reaffirm 
their previous answer filed to the original Complaint and adopt the same 
herein by reference. 

BRAULT AND GRAHAM 


BY: /s/ Denon H. Graham 
Attorneys for Defendants 


[Certificate Of Service ] 
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[Filed November 1, 1957] 


ORDER DISMISSING THE COMPLAINT AS 
TO THE PLAINTIFF, ORA GREENE HUDSON, AS 
ADMINISTRAT RIX OF THE ESTATE OF GARLAND 


HUDSON, DECEASED. 


Upon the motion of plaintiff Ora Greene Hudson, as administratrix 


of the estate of Garland Hudson, deceased, to dismiss the Complaint as 
to her, itis, by the Court this lst day of November 1957, 

ORDERED, that the Complaint be and the same hereby is dis- 
missed with prejudice as to the plaintiff, Ora Greene Hudson, as ad- 
ministratrix as aforesaid. 


/s/ Edward M. Curran 
Judge 


[Filed November 4, 1957] 
ORDER 

It is by the Court this 4th day of November, 1957: 

ORDERED, that the Complaint filed against the Defendant, Arthur 
Rubinstein, be and it hereby is dismissed with prejudice; and 

IT IS FURTHER ORDERED, that the Counter-Claim filed by 
Arthur Rubinstein against Ora Greene Hudson, Administratrix of the 
Estate of Garland Hudson, deceased, remain of record to be tried after 
the disposition of the remaining suit of David Lazarus vs. Manufacturers 
Casualty Insurance Company, a corporation. 


/s/ Edward M. Curran 
Judge 


[Certificate Of Service] 


[Filed November 6, 1957] 


ORDER 
DISMISSING COUNTERCLAIM OF ARTHUR RUBINSTEIN 


For good cause shown, it is by the Court this sixth day of Novem- 
ber, 1957, Ordered, that the counterclaim of Arthur Rubinstein against 





41 
Ora Greene Hudson, individually and as administratrix of the estate of 
Garland Hudson, deceased, be and the same is hereby dismissed with 
prejudice. 


/s/ Edward M. Curran 
Judge 


[Filed November 8, 1957] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 31st day of October, 
1957, before the Court and a jury of good and lawful persons of this 
district, to wit: 


Clarence E. Jackson Alma L. Watt 

Anita B. McDaniel Rhoda L. Greenberg 
Warren A. Wagner Arthur Ruderman 
Lorraine V. Brown Max H. Seidlitz 
Mercedes B. Payton Marjorie Elliott 
Mary Spargo Jean B. Johnson 


who, after having been duly sworn to well and truly try the issues between 
David Lazarus, plaintiff and Manufacturers Casualty Insurance Company, 
a body corporate, defendant and after this cause is heard and given to 
the jury in charge, they upon their oath this 7th day of November, 1957 
say that they find the issues aforesaid in favor of the plaintiff David 
Lazarus and that the money payable to him by the defendant Manufacturers 
Casualty Insurance Company, a body corporate by reason of the premises 
is the sum of six thousand and fifty dollars ($6, 050. 00) with interest from 
March 13, 1953; one hundred and thirty-nine dollars and fifty cents 
($139.50) Court costs; fifteen thousand dollars ($15, 000. 00) with interest 
ae June 14, 1955; seventy-two dollars and eighty cents costs on appeal; 
wa. - hundred and thirteen dollars and forty cents ($213.40) Court costs 
on appeal with interest from January 10, 1955. Jury polled. 

Court recalls jury on November 8, 1957 to return verdict as to 


attorneys fee and on that day (November 8, 1957) they return a verdict as 


to one hundred thirty-seven dollars and fifty cents ($137.50) Court costs 
for plaintiff instead of the one hundred thirty-nine dollars and fifty cents 
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($139.50) court costs given in verdict of November 7, 1957. 

556 As to attorneys' fees, the jury find the issues aforesaid in favor 
of the plaintiff David Lazarus and that the money payable to him by the 
defendant Manufacturers Casualty Insurance Company, a body corporate 
is the sum of twelve hundred and fifty dollars ($1250. 00). 

WHEREFORE, it is adjudged that said plaintiff David Lazarus 
recover of the said defendant Manufacturers Casualty Insurance Company, 
a body corporate the sums of six thousand and fifty dollars ($6, 050. 00) 
with interest from March 13, 1953; one hundred and thirty-seven and fifty 
cents ($137.50) Court costs; fifteen thousand dollars ($15, 000. 00) with 
interest from June 14,1955; seventy-two dollars and eighty cents ($72. 80) 
costs on appeal; two hundred and thirteen dollars and forty cents ($213. 40) 
Court costs on appeal with interest from J anuary 10,1955, and twelve 
hundred and fifty dollars ($1250. 00) attorneys' fees, together with costs. 

HARRY M. HULL, CLERK 


| By /s/ Anne W. Lyddane 
By direction of Deputy Clerk 


Judge Edward M. Curran 
(n) 


561 [Filed November 8, 1957] 
Plaintiff's Request to Charge No. 5. 

The jury are instructed that the liability of partners ‘is. 
joint and several; that is, individual and joint, for tort liability in the 
operation of the partnership during the actual continuance of the partner- 
ship and also for a reasonable winding up period after actual dissolution. 
The judgments and court costs involved in this action arose out ofa tort 
or negligence connected with the operation of the Transport Amoco 
Service on May 3, 1949, and the defendant has conceded that such tort or 
negligence was an "accident" within the meaning of the garage liability 
policy in suit, if the partnership was in existence on May 3, 1949, as the 
Court has defined "existence" of the partnership in other instructions. 

[Denied] 
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[Filed November 8, 1957] 
Plaintiff's Request to Charge No. 7 
The jury are instructed that there is an essential difference be- 
tween ‘dissolution’ and 'termination' of a partnership, in that on dis- 


solution the partnership is not terminated, but continues until the winding 


up of partnership affairs is completed. This applies also to the duration 


of the insurance coverage provided in a policy such as the garage liability 
policy in suit; i.e. the policy provided protection for the partnership 
until the actual termination of the partnership by a winding up of its 
affairs within the period covered by the policy. 

[Denied ] 


[Filed November 18, 1957] 


MOTION OF DEFENDANT, MANUFACTURERS CASUALTY IN- 
SURANCE COMPANY, FOR JUDGMENT NON OBSTANTE VER- 
DICTO,OR, IN THE ALTERNATIVE MOTION FOR A NEW TRIAL, 
AND IN THE ALTERNATIVE FOR AN ORDER VACATING THE 
ORDERS DISMISSING THE COMPLAINT OF PLAINTIFF, ORA 
GREENE HUDSON, ADMINISTRATRIX OF THE ESTATE OF 
GARLAND HUDSON, DECEASED, AND DISMISSING THE COM- 
PLAINT AGAINST DEFENDANT, ARTHUR RUBINSTEIN AND 
DISMISSING THE COUNTERCLAIM OF DEFENDANT, ARTHUR 
RUBINSTEIN, AGAINST THE PLAINTIFF, ORA GREENE HUDSON, 
ADMINISTRATRIX OF THE ESTATE OF GARLAND HUDSON, 
DECEASED. 


Comes now the Defendant, Manufacturers Casualty Insurance 
Company, by and through its Attorneys of Record and moves this Honor- 
able Court for Judgment Non Obstante Verdicto, or in the alternative 
Motion for a New Trial, and in the alternative for an Order Vacating the 
Orders Dismissing the Complaint of Plaintiff, Ora Greene Hudson, Ad- 
ministratrix of the Estate of Garland Hudson, Deceased and Dismissing 
the Complaint against Defendant, Arthur Rubinstein, and Dismissing the 
Counterclaim of Defendant, Arthur Rubinstein, against the Plaintiff, 
Ora Greene Hudson, Administratrix of the Estate of Garland Hudson, 


deceased, and for reasons therefore states as follows: 
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1. The verdicts of the jury are contrary to the evidence and the 
weight of the evidence. 
2. The verdicts of the jury are contrary to the law. 

975 3. The verdicts of the jury demonstrates conclusively that the 
jury returned its original verdict without having decided the entire case, 
and thus, the verdict was not in accordance with the instructions of the 
Court. 

4. The Court erred in reopening the verdict and allowing the 


jury to reconsider the case after having been excused and relieved from 


_ jury service on this case and for the entire term. 

9. The Court erred in its instruction to the jury on the "Burden 
of Proof” and presumption as to continuity of the existence of a partner- 
ship. 

6. The Court erred in its instruction regarding dissolution and 
winding up of a partnership. 

7. The Court erred in permitting Attorney for Plaintiff Lazarus 
to argue law relating to the winding up of partnership affairs to the jury. 

8. The Court abused its discretion in permitting Mr. Offutt to 
argue the case to the jury. 

9. The Court erred in ruling as a matter of law, that the Plain- 
tiff Lazarus was covered by the insurance policy in question when it was 
issued, and in rejecting proffered testimony. 

10. The Court erred in exluding the offered evidence to the 
Official Transcript of the Verdict and Special Interrogatory to, and the 
Answer of, the jury in the case of Hudson v. Lazarus, et al. , Civil 
Action No. 4832-50. 

576 11. The Court erred in excluding the offered evidence of the 
official judgments of this Court in the case of Hudson v. Lazarus, et al., 
Civil Action No. 4832-50, after it had permitted Plaintiff to introduce 
short copies of the judgments. 

12. The Court erred in ruling, as a matter of law, that there 
could be no issue of res judicata or estoppel in this case, and excluding 
all evidence of the issues and verdict in the case of Hudson v. Lazarus, 
et al., Civil Action No. 4832-50. 
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om eee ee ree 


13. The Court erred in refusing to allow Attorney for Defendant, 
in his opening statement, to tell the jury about the verdict and judgments 
of the prior trial of Hudson v. Lazarus, et al., Civil Action No. 4832-50, 
and subsequently excluding testimony relating to that verdict and judg- 
ments. — 

14. The Court erred in allowing the Plaintiff, Ora Greene Hudson, 
Administratrix of the Estate of Garland Hudson, Deceased, to be dis- 
missed from the case. | 

15. The Court erred in dismissing the Complaint against the 
Defendant, Rubinstein, and in dismissing the Counterclaim of the Defen- 
dant, Rubinstein. 

16. The Court erred in overruling the Motions for Directed Ver- 
dicts made at the close of Plaintiff's case, and at the close of the entire 
case. : 

17. For such other reasons which may be apparent of record, 
or which may be brought to the attention of the Court at the time of the 


oral hearing hereon. 


BRAULT AND GRAHAM 


/s/ Denver H. Graham 
Attorneys for Defendant, 
Manufacturers Casualty Insurance 
Company 
* * 


* * * * 


[Filed November 18, 1957] 
POINTS AND AUTHORITIES 

1. Rule 59, Federal Rules of Civil Procedure. 

2.° The verdicts of the jury are contrary to the evidence, the 
weight of the evidence and the law. (Although the Attorney for the Defen- 
dant ordered a Transcript of the Testimony of Mr. Lazarus on the day . 
the second verdict was rendered, it has not been delivered to him by the 
reporter, so that it will be necessary that a supplemental memorandum 
of Pojats and Authorities be filed referring to specific items of testi- 


mony. ) 
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The general rule of law is that when conflicting testimony is intro- 


duced by both parties, a jury question is presented. However, there are 
instances where the probative evidence on: one side so far out-weighs. 
the inconsistent evidence on the other side, that the question becomes'one 
of law rather than fact. This is particularly true when one side presents 
inconsistent and uncertain testimony. See Washington, Marlboro & 
Annapolis Motor Line, Inc., v. Maske, 89 App. D.C. 36, 190 F.2d 621. 
578 In the case at bar, Mr. Lazarus testified that he and Mr. Rubin- 
stein had never dissolved their partnership. Ata later time, he testified 
that he and Mr. Rubinstein had dissolved the partnership on May 17, 1949. 
At one point Mr. Lazarus denied categorically that he and Mr. Sorrentino 
were ever partners. However, when confronted with certain written state- 
ments, Mr. Lazarus admitted that he and Mr. Sorrentino were partners. 
At another point, Mr. Lazarus testified that he and Mr. Sorrentino and 
Mr. Rubinstein were never partners together. Later he testified that 
they must have all been partners at the same time. Mr. Lazarus cate- 
gorically stated that he and Mr. Sorrentino formed their partnership and 
started their partnership bank account after Mr. Rubinstein was no longer 
his partner. (Specific reference to the Transcript of the Testimony will 
be supplied when the Transcript is delivered. ) 
| When you compare the vague, inconsistent and uncertain testimony 
of Mr. Lazarus with the clear and unequivocal written evidence signed by 
Mr. Lazarus, it is apparent that Mr. Lazarus' oral testimony is in- 
credible, incredulous and totally devoid of any probative factors. 
Defendant's Exhibit No. 11, photostatic copy of which is attached 
hereto and made a part hereof as Appendix A, shows conclusively that 
on April 28,1949, Mr. Lazarus manifested an intention to dissolve his 
partnership with Mr. Rubinstein and communicated that intention’ toa 
third party, namely, Riggs National Bank. It is significant to note, that 
Mr. Lazarus testified that he read this letter before he signed it. The 
letter is clear and unequivocal. It stated that Arthur Rubinstein is no 


longer a partner of Amoco Transport Service. 
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Defendant's Exhibit 12, photostatic copy of which is attached 
hereto and made a part hereof as Appendix B, shows conclusively that 
on May 2, 1949, (the day before the accident, which gave rise to this liti- 
gation) Mr. Lazarus and Mr. Sorrentino formed a partnership trading as 


Transport Amoco Service. 
Defendant's Exhibit 6, (copy of which is not attached to these 
Points and Authorities because of the difficulty in photostating it) is an 


official true copy of the return of income signed by Mr. Lazarus and filed 
by him with the Internal Revenue Service of the United States Treasury 
Department, declares under the penalties of perjury that from May 1, 
1949, until July 4, 1949, he and Jerry Sorrentino were partners trading 
as Transport Amoco Service, 1231 New York Avenue, N.E. , Washington, 
D.C., and that the partnership was a successor to a previously existing 
business organization known as "Arthur Rubinstein and David Lazarus." 

These records demonstrate conclusively that there was no part- 
nership between Messrs. Rubinstein and Lazarus on May 3, 1949, and that 
there could, therefore, be no issue of fact to be determined by the jury. 
Any determination of the jury which held that there was a partnership on 
the date alleged was clearly one not supported by probative or credible 
evidence and could only have been arrived at by sympathy, bias or pre- 
judice. 

2. The Court's instruction regarding presumption of continuity 


of the existence of the partnership and the burden of proof was erroneous. 
(Once again, the official Transcript is not available, but the verbatim in- 


struction to the jury will be filed in a supplemental Points and Authorities 
after the Transcript is delivered. ) 

It is axiomatic that the party alleging the affirmative of a fact, 
must bear the burden of proving the truthfulness of that fact. The 
Complaint filed herein alleges, among other things: "Continuously during 
the period from September 1, 1948, through May 4,1949, Plaintiff, David 
Lazarus, and the Defendant, Arthur Rubinstein, were actively engaged 
individually and as co-partners in the ownership, operation and mainte- 
nance of a gasoline service station located at 1231 New York Avenue,N.E., 


in the District of Columbia, under the partnership name and Style of 
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Amoco Transport Service." The Answer of the Defendant, Manufacturers 


Casualty Insurance Company, denied those allegations. The duty and bur- 


den, therefore, rested at all times upon the Plaintiff to prove the truth 
of this allegation. 

When the Defendant's Attorney told the jury thata partnership 
existed on September 1, 1948, but that the evidence would disclose that 
the partnership had ceased to exist on May 4, 1949, he was not thereby 
assuming the burden of proving the dissolution of the partnership, but 
was only telling the jury what the evidence would disclose. The burden 
of proof still remained with the Plaintiff. Indeed, the burden of rroof 
never shifts from the party alleging the affirmative of an issue. The 
burden of going forward with the evidence does shift from time to time, 
in accordance with what Professor Wigmore refers to as the "Burden 
of Persuasion." The shifting of the burden of persuasion or the burden 
of going forward with the evidence are procedural matters to be deter- 
mined by the Judge in connection with his feelings as to whether or not 
there is sufficient evidence to go to the jury, but should not be explained 
to the jury as a matter of law for the determination of the jury in connec- 
tion with the burden of proof. 

081 The case of Miller vs. Kruggel, 165 Kans. 435, 195 P. 2d 597, 
099, states as follows: 

"It has sometimes been said that when a party to an 
action has made a prima facie case, the 'burden of pro- 
ceeding’ or the "burden of evidence’ then shifts to his ad- 
versary. This is simply a way of saying that upon a prima 
facie case, a litigant is entitled to prevail if his adversary 
offers no evidence. The necessity of offering evidence to off- 
set his adversary's prima facie case in no way shifts the 
burden of proof which continues to rest upon the party which 
has it." 

Chief Justice Stone, speaking for the United States Supreme 
Court, in the case of Commercial Molasses Corp. v. N. Y. Tank Barge 
Corp., 314 U.S. 104, 86 L. Ed. 89, 62 S.Ct.156, stated at Page 161: 
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"The burden of proof in a litigation where-ever the law has placed it, 
does not shift with the evidence." 

While the law may presume the continuity of a marriage, once 
its solemnization has been proven, no such presumption can exist for a 
partnership. Partners and Partnerships Law and Taxation, by J. M. 
Barrett and Erwin Seago, (The Mickie Company, 1956 Edition) Vol. 1, 
Chapter 4, Section 2, Page 294, states: "It is equally axiomatic to say 
that the law does not create a partnership, nor will the law presume the 
existence of a partnership." 

It was error to instruct the jury that the continuation of the 
partnership was presumed. While the Court might have felt that insofar 
as his subsequent rulings were concerned during the course of the case, 
that he might presume the existence of a partnership, until contrary 
evidence was introduced, this was merely a procedural guide for the 
Court and not substantive law to be instructed to the jury. 

982 Sheldon v. Brandstetter, 325 Ill. App. 595, 60 N.E. 2d. 576, 578, 
states: "As soon as evidence is produced, which is contrary to the 
presumption which arose before the contrary proof was offered, the 
presumption vanishes entirely." 

Or, as was stated in the case of Knuth v. Murphy, 327 Minn. 
225, 54 N. W. 2d. 771, at page 776: "The very moment countervailing 
evidence appears from any source, the presumption vanishes completely 
and the case is to be tried as if the presumption never existed." 

The case of Jodoin v. Baroody, 95 N. H. 154, 59 A. 2d 343, 345, 
puts a presumption in its proper place by stating: 

". . . a presumption is not evidence --- its sole 

function is to take the place of evidence. When the latter 

appears, if only to the extent that an inference may be 

drawn from it, the presumption vanishes." 

The existence of the continuity of a partnership depends upon 


human frailities, God's will, mutuality of assent and too many extraneous 


internal or external causes to ever presume its continued existence. 
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A Treatise on the Anglio- American System of Evidence in 


Trials at Common Law, by John Henry Wigmore (Little Brown and 
Company, Third Edition, 1940) Vol.2, Section 437, Page 413, contains 
a rather common sense approach to the problem of current existence 
as presumed from prior or subsequent existence. There, Professor 
Wigmore states: 

083 "The degree of probability of this continuance depends 

on the chances of intervening circumstances having occurred 

to bring the existence to an end. The possibility of such cir- 

cumstances will depend almost entirely on the nature of the 

specific thing whose existence (sic. ) is in issue and the parti- 

cular circumstances affecting it in the case in hand. That a 

Soap-bubble was in existence half-an-hour ago affords no in- 

ference at all that it is in existence now; that Mr. Everest was 

in existence ten years ago is strong evidence that it exists yet; 
whether the fact of a tree's existence a year ago will indicate 
its continued existence to-day will vary according to the nature 
of the tree and the conditions of life in the region. So far, then, 
as the interval of time is concerned, no fixed rule can be laid 
down; the nature of the thing and the circumstances of the 
particular case must control." (Emphasis in decision are 
underlined. ) 

3. Error was committed in permitting Plaintiff's Att orney to 
argue the law to the jury regarding the Winding up of a partnership, and 
the Court's instruction to the jury was ambiguous and erroneous. 

The Court properly ruled, that the only issue to be determined 
was whether or not the partnership between Lazarus and Rubinstein was 
in existence on May 3, 1949, yet the Court permitted Plaintiff's Attorney 
to confuse the jury with arguments as to the law on the winding up of 
partnership affairs after dissolution. Defendant's Attorney objected to 
this argument on two Separate occasions during the course of the argu- 
ment, but was told by the Court on each occasion, that the Court will take 
care of that in its instructions to the jury. Nevertheless, the Court did 
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not instruct the jury that a tort committed subsequent to the dissolution 
did not bind the partners. The Court gave an ambiguous general charge 
to the jury. In view of the ambiguity of the Court's charge, it is im- 
possible to state that the jury was not confused by the argument regarding, 
winding up of the affairs of the partnership after dissolution. 
984 4. The Court erred in ruling coverage as a matter of law and 

excluding proffered testimony. | 

The insurance policy in question, provides that the word "In- 
sured" includes not only the named Insured, but also any partner -- 
thereof, if the named Insured is a partnership. The named Insured in 
the policy is "Arthur Rubinstein T/A Transport Amoco Service". 
This is obviously the designation of an individual and not of a partner- 
Ship. The question of whether or not the Defendant issued a policy to an 
individual Insured or a partnership Insured, was one of fact which should 
be determined by the evidence to be presented. Nevertheless, the Judge 
ruled, as a matter of law, that Mr. Lazarus was entitled to be called an 
Insured under the policy, before any evidence was introduced in the case. 

The Court erroneously rejected a proffer of testimony that the 
insurance company was notified by the agent of Mr. Rubinstein that he 
was an individual owner of the business, and subsequent investigation, 
including a Hopper-Holmes report, disclosed that Mr. Rubinstein was 
the sole owner of the business, and the policy was issued to him because 
there was nothing derogatory in his background which would have made 
him a poor insurance risk. The same is not true of Mr. Lazarus. 

Cyclopedia of Insurance Law, by George J. Couch, (The Lawyers 
Co-operative Publishing Company, 1929) Vol. 1, Section 225, Page 479, 
States as follows: | 


"However, it may be stated that, as a general rule, if 


a policy is made in the name of one person, or an individual 
partner, without general words, or'for whom it may concern’, 
or 'as the property may appear", or if it contains no words 
importing an interest in any other than the person named, 

the insurance is confined to the sole interest and benefit of 
the nominal insured, and it is immaterial that the insurance 
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is on the firm property”. 


0. Error in excluding offered evidence of the Official Transcript 
of the first Verdict and Special Interrogatory to the Jury, and the Official 
Judgments of the Court in the case of Hudson v. Lazarus, et al., Civil 


Action No. 4832-50, particularly since it had permitted Plaintiff to intro- 
duce a short copy of the Judgments. 


An insurance company is a trustee of the funds of its policy- 
holders, and may not dissipate those funds, except in accordance with 
its contracts and the law. See, generally, 1 Couch on Insurance, Section 
233. 

The legal duty and obligation of the Defendant in this case to pay 
the judgments entered against the Plaintiff Lazarus in Civil Action No. 
4832-50, depends upon the form of the verdicts and judgments. The in- 
surance policy in question, requires the Defendant "to pay on behalf of 


the Insured all sums which the Insured shall become obligated to pay..." 


If the judgments are against the Insured of the company, then the com- 
pany is required to pay them. If the judgments are not against an In- 
sured of the company, then the company has no duty, and indeed, as 
trustee, no right to pay them. Itis, therefore, necessary for the 
company to determine against whom the judgments were rendered. It is 
also impossible for the jury to determine whether or not the company is 
586 legally obligated to pay the judgments without being apprised of 
whether or not the judgments were rendered against an Insured of the 
Company. | 
In Civil Action No. 4832-50, the Plaintiff Hudson sued "Arthur 
Rubinstein and David Lazarus, co-partners t/a Transport Amoco Service". 
However, the verdict rendered by the jury in that case and the judgment 
entered by the Court were against the Defendant, David Lazarus t/a 
Transport Amoco Service, only. One of the arguments advanced by Mr. 
Lazarus' Attorney in Civil Action No. 4832-50, for setting aside the ver- 
dict was the fact that Mr. Lazarus was sued as a partner, but the verdict 
was rendered against him as an individual. 
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Indeed, the jury in Civil Action No. 4832-50, specifically deter- 
mined by Special Interrogatory that Arthur Rubinstein and David Lazarus 
were not partners t/a Transport Amoco Service on May 3, 1949, and 
thus, David Lazarus, against whom.the judgments were entered, was 
not and could not have been an Insured of Manufacturers Casualty In- 
surance Company at the time of the accident, and since no judgment was 
entered against an Insured of the company, then the company could not | 
and should not pay the judgments. To do otherwise, would be a breach 
of the fiduciary relationship between Manufacturers Casualty Insurance 
Company and its various insureds where-ever they might be. 


The Court allowed Plaintiff to introduce a_ short copy showing 


the amounts of the verdicts, but refused to allow the Defendant to intro- 
duce the Official Transript of the verdicts showing against whom they 
‘were rendered. 

587 6. The Court erred in permitting Mr. Offutt to argue the case 
to the jury. This is probably discretionary with the Court, but the Attor- 
ney for the Defendant feels the Court abused its discretion in this in- 
stance, in view of the facts. | 

Throughout the history of this litigation, including the two prior 
trials and the appeal of Hudson v. Lazarus, et al., Civil Action No. 
4832-50, and 95 U.S. App. D.C.16, 217 F.2d 344, and in the instant 
case (up until the time for argument to the jury) Mr. Offutt represented 
Mrs. Hudson, whose interests were adverse to Mr. Lazarus. 

Mr. Offutt conducted the Voir Dire of the jury panel on behalf 
of Mrs. Hudson, and continued to represent her until she was dismissed 
from the case. Thereafter, I objected to Mr. Offutt's continuation in the 
case and sitting at the trial table with Mr. Smith, Attorney for Mrs. 
Hudson. At that time, the Counterclaim of Rubinstein against Mrs. 
Hudson had not been dismissed and Mr. Offutt represented to the Court 
that he intended to monitor the trial for the purpose of defending the 
Counterclaim. : Based upon that representation, the Court allowed Mr. 
Offutt to remain at the trial table. 

After the evidence was in, the case closed, and the Counterclaim 


was dismissed, Mr. Offutt was then permitted to conduct the rebuttal 
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argument of Mr. Lazarus' case to the jury, in spite of his representa- 
tion of Mrs. Hudson and close association with her in the minds of the 


jury. 


088 7. The verdicts demonstrate that the jury returned its original 


verdict without having decided the case in accordance with the instruction. 
— eee Oe Se fh atcordance with the instruction 


The Court instructed the jury to consider the elements of damages 
to be assessed and the verdict to be rendered. It also instructed the 
jury that its verdict was to be unanimous. The jury returned a general 
verdict in favor of the plaintiff. The Clerk then read various amounts 
to the jury and asked if that was their verdict. The jury replied in the 
affirmative. 

Thereafter, the jury was excused from duty in this case, and 
finally excused from jury duty for the term. When I checked the amount 
of the verdict, I discovered that the amount of $2, 500. 00 for Attorney's 
fees had been omitted. This was called to the attention of the Court and 
the Marshal was instructed to return the jury at 10:00 A.M. the next 
morning. 

At the time the jury returned the next day, the Court reminded 
the jury of its omission and asked the foreman if it had decided that 
issue. The foreman admitted that it had not. He said some wanted to 
give that verdict and some didn't, but no decision was reached. 

This demonstrates conclusively that the jury returned its ori- 
ginal general verdict without having decided the entire case as instructed 
by the Judge. 

It has been generally held, that a Court may inquire of the jury 
with respect to their verdict even after the jury has been discharged from 
the case and separated. Dearborn v. Newhall, 63 N. H. 301, and 
Germond's,: Administrator v. Central Vermont R. Co. 65 Verm. 126, 

26 A. 401. 

089 The answer of the jury foreman to inquiries made of him by the 
Court, in the absence of any desent.:{or expression to the contrary by 
the rest of the jurors,should be taken as the answer of the jury asa 
whole. Turon v. J. & L. Const. Co., 8N.J. 543, 86 A. 2d 192; and 
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Burgess v. Giovannucci, 341 Mass. 252, 49 N. E. 2d 90%. 

When the jury has been discharged and relieved of its duty not to 
discuss the case, the Court should not send the jury back to reconsider 
the verdict. See, Mattice v. Maryland Casualty Co., 5 F.2d 233. There 
the jury returned a verdict and was discharged. Immediately after the 
jury was discharged, one of the jurors indicated to the Court that the 
verdict was not unanimous. The Court refused to allow the jury to re- 
consider the case, but granted a new trial. The Court stated: "Iam 
satisfied that the jury could not be legally reconvened after being dis- 
charged from the case." 

In the case at bar, it was admitted by the foreman that although 


a géneral finding for the plaintiff had been returned, the jurors had not 


reached an unanimous verdict because one of the essential elements of 
damages had been considered by the jury, but had not been decided. 

In the interest of justice, the Defendant submits that a new trial, 
should be ordered, so that all of the issues of the case can be decided by 
the jury while still under oath. 

It should be pointed out to the Court, that the jury was relieved 
of its obligation of jury duty and from its oath as jurors and over objection 
of defense counsel was permitted to reconsider one essential element of 
the case without being re-sworn. Indeed, the jury was released of the 
Court's admonition not to discuss the case between the times of the 
first and second verdicts. 

990 8. The Court committed error in allowing the Plaintiff, Hudson, 
to be dismissed from the case, and in dismissing the Counterclaim 
against her. 

The Plaintiff, Hudson, as judgment creditor was one of the real 
parties in interest and was a necessary party to the litigation. The suit 
was prosecuted in her name until after the jury had been selected. It 
then became apparent to her Attorney that there was definitely an issue 
of res judicata between Mrs. Hudson and Mr. Rubinstein, since she had 
alleged that Mr. Rubinstein was a partner with Mr. Lazarus on May 3, 
1949, in Civil Action No. 4832-50, and that she was making the same 
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allegation in the case at bar. At that time, the Court allowed her to be 
dismissed from the case, but she continued to sit in the Courtroom and 
her Attorney was allowed to sit at counsel table with the Attorney for 
Mr. Lazarus and to consult with him and take part in all bench conferences. 
Mr. Rubinstein was sued by Mrs. Hudson twice for the same facts 
and thus was entitled to prove that the second suit was unwarranted and 
was brought against him maliciously and without just and probable grounds. 
The validity of his Counterclaim was contested before this Court by a 
Motion for Summary Judgment filed by Mrs. Hudson, which Motion was 
overruled prior to trial. Notwithstanding the two suits and the concomi- 
tant loss of time from gainful employment, the trial Judge summarily 
dismissed Mr. Rubinstein's Counterclaim. . 
091 9. The Court erred in overruling Defendant's Motions for 
directed verdicts at the close of Plaintiff's case and at the close of the 
entire case, Since there was no credible evidence upon which the jury 


could make a determination. 


10. The Court erred in --- holding, as a matter of law, that 
res judicata and/or estoppel did not apply to the case. 


The general rule is that if an indemnitor or a liability insurer 


has a right to defend actions against the indemnitee or the insured, and 
if it has timely notice of an action and defends or elects not to defend 
the indemnitee or insured, then the judgment rendered in such case is 
binding upon the indemnitor or the insurer as to issues which were or 
might have been litigated therein when the indemnitor or the insurer is 
later sued by the injured person. See generally, 29 American Juris- 
prudence (Insurance Section 1084) 813. 

The case of Maryland Casualty Co. of Baltimore, v. Sturgis, 
198 Ark.574, 129 S. W. 2d 599, held that an insurance company who de- 
fended an action on behalf of its insured was a privy to that party and 
was consequently bound by any judgment rendered therein. 

The case of American Candy Co. v. Aetna Life Insurance Co., 
164 Wisc. 266, 159 N.W.97, held that when an insurance company was 
offered the right to defend the insured, but declined, then the insurance 
company had the opportunity to become a privy to the action, and is, 
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therefore, bound by any judgment rendered. 

092 It also held, quite logically, that the Insured was also bound by 
the judgment which was rendered, and in that particular case, the judg- 
ment contained a finding that the minor was employed contrary to law, 
which finding released the insurer from liability to indemnify the insured. 

It is elemental that res judicata and estoppel work both ways. 
If the insurance company is to be estopped or bound by a judgment 
against the insured, who is its privy, then it must be allowed to re- 


ceive the benefit any judgment might prefer upon it. 
The United States Circuit Court of Appeals for the Fourth Cir- 
cuit in a well-reasoned opinion held the same way in the case of Aetna 


Casualty & Surety Co. v. Abbott, 130 F.2d.40. That case involved liti- 
gation which arose in Takoma Park Maryland when the Plaintiff recovered 
judgment against the Takoma Park Bank in a Maryland State Court for 
$50, 500. 00 for loss of Gold Certificates and other funds. The judgment 
was affirmed by the Court of Appeals of Maryland, and certiorari was 
denied, by the Supreme Court. The Bank did not satisfy and the judgment 
creditor sued the Aetna Casualty and Surety Co. on a Safe Deposit Liability 
Policy issued by the company to the Bank. Aetna Casualty and Surety Co. 
had defended the Bank in the original suit brought in the State Court. In 
the direct suit against it, it attempted to re-litigate the issue of liability. 
The Trial Court refused to allow the insurance company to re-litigate 
the issue of liability and held that the insurance company was bound by 
the determination of liability in the State Court. This ruling was affirmed 
by the Circuit Court of Appeals. There the Circuit Court of Appeals said 
at Page 42: 
"The defendant, by defending the action, bound itself 

by the judgment to the same extent as though a party to the 

record. . . (cases cited). . . And as said by this court in 

National Bondholders Corp. v. Seaboard Citizens Nat. Bank, 

4 Cir.,110 F.2d 138, 143: ‘It is well settled that a fact or 

question which was actually and directly in issue in a former 

suit, and was there judicially determined by a court of com- 


petent jurisdiction, is conclusively settled by the judgment 
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therein so far as concerns the parties to that action and 
persons in privity with them, and cannot be again litigated 
in any future action between the parties or privies in the 


Same or any other court upon either the same or a different 


cause of action. . . . (cases cited)'’.'' (Emphasis in decision 


are underlined. ) 

The Court went on to say: 

"It is said, however, that the defendant is not bound by 

the judgment obtained by plaintiff against the Takoma Park 

Bank, because the coverage of the policy here sued on was 

not involved in that action. The answer is that the facts upon 

which coverage depends were involved in that action, and the 

facts asserted here as a defense with respect to coverage were 
asserted there as a defense to a recovery against the bank. 

Even though there be a difference of issues, defendant is bound 

as to facts actually litigated and determined." 

The Aetna \case cited above was followed by the United States 
District Court for the Middle District of North Carolina in the case of 
Aghnides vs. S. H. Kress and Company, reported in 140 F. Supp. 582. 
The Court there held that a manufacturing company which was not named 
as a party defendant in a suit for patent infringement, but which conducted 
the defense of the action for the named defendant, Kress, and for itself 
as completely and fully as it could have done had it been named a party, 
was bound by the judgment entered against the named defendant. 

994 The Aetna case was followed by Judge Keech of this Court in the 
case of Broder v. Hartford Accident and Indemnity Co. , Civil Action 
No. 2678-52; reported in 106 F. Supp. 343. There Judge Keech held, that 
a dismissal of a counterclaim with prejudice ina prior suit made the 
order of dismissal res judicata not only as to the plaintiff in that suit, 
but as to his surety, Hartford Accident and Indemnity Company. He 
held that the present action was an attempt to relitigate issues raised 
and disposed of in a prior suit in the United States District Court for the 
District of Columbia, Civil Action No. 2244-50. It is interesting to note, 
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that in the prior suit, Civil Action No, 2244-50, there was an attempt to 
make Hartford Accident and Indemnity Company a third party defendant, 
but the Motion was denied. Nevertheless, Judge Keech held that the prior 
adjudication was res judicata as to Hartford, even though Hartford was 
not a party to the suit. 

As was pointed out to the Court in the case at bar, there was an 
attempt in the previous litigation in Hudson v. Lazarus, etal., Civil 
Action No. 4832-50, to make the present Defendant, Manufacturers 
Casualty Insurance Company, a third party defendant to that litigation. 

The case of Dolph v. Maryland Casualty Company, 303 Mo. 534, 
261. S. W. 330, likewise held that a judgment against a defendant insured 
against public liability was conclusive in an action by the insured against 
the insurer as to every fact necessarily involved and litigated in the for- 
mer action. 

095 Volume 2 of A Treatise of the Law of Judgments by A. C. Free- 
man (Bancroft-Whitney Company, Fifth Edition) contains an excellent 
exposition of the law of estoppel. In Section 677, it points out that where 
the causes of action are different, but the issue is the same, estoppel 
will extend to those matters or issues common to both actions which 
were expressly or by necessary implication adjudicated in the first. 

11. The Court erred in excluding from evidence the Official 


Reporter's Transcript of the first verdict in Civil Action No. 4832-50. 


A certified transcript of the original verdict in Civil Action No. 4832-50, 
is attached hereto and made a part hereof as Appendix C. 

42 C.J.S. Section 32, Page 617, points out that: "In a suit by 
indemnitee against indemnitor the entire record of the former suit 
against the indemnitee may be examined to determine the scope of ad- 
judication."' 

The case of New York & Porto Rico S. S. Co. of New York v. 
Lee's Lighters, Inc., reported in 48 F.2d at Page 372, decided as 
follows: 

"On the facts found, the respondent having had notice 


of the suit and reasonable opportunity to come in and defend, 
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and having failed to do so, the judgment is conclusive as 

to the liability of the defendand in the original action. 

(Cases cited). But the whole record may be examined to 

ascertain the subject-matter of the controversy and fix 

‘the scope of the thing adjudged. (cases cited)."' 

The United States Supreme Court has held the same way. The 
case of Washington Gas Light Company vs. District of Columbia, 161 

596 U.S.316, 16 S.Ct. 564, 40 L.Ed. 712, was a suit by the District 
of Columbia against the gas company for indemnification for a judgment 
rendered against the District of Columbia in favor of a personal injury 
claimant. 

The Court held that since the gas company had notice of the suit 
and an opportunity to defend it, then it was bound by any judgment ren- 
dered against the District of Columbia, and furthermore, that the Court 
had the right to examine any of the evidence introduced in the first suit 


\ 
to determine the scope of the thing adjudged in that suit. The Supreme 


Court actually held that a transcript of evidence in the first suit was 
admissible in the suit against the gas company for that purpose. 
BRAULT AND GRAHAM 


By /s/ Denver H. Graham 
Attorneys for Defendant, 
Manufacturers Casualty Insurance 
Company 
* * * * 


[Certificate Of Service] 


097 [Filed November 18, 1957] APPENDIX "A" 


The Riggs National Bank 
Seventh Street Branch 
Washington, D. C. 


Gentlemen: 
You are hereby notified that Arthur Rubinstein is no longer a 
partner of Amoco Transport Service, effective April 26, 1949, and you 
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are requested to cancel his signature on the account. 
Yours very truly, 
AMOCO TRANSPORT SERVICE 


By /s/ David Lazarus 
Partner 


[Filed November 18, 1957] APPENDIX "B" 
DEFENDANT'S EXHIBIT 12 
AUTHORIZATION FOR PARTNERSHIP ACCOUNT 
To The Riggs National Bank May 2 1949 
Washington, D. C. 

We make application for the opening and maintenance with your 
bank of a checking account designated TRANSPORT AMOCO SERVICE, 
1231 New York Avenue, N.E., Washington 2, D.C. 

The name is one adopted by us for the conduct of a partnership 
business, the names of the partners being: 


DAVID LAZARUS 
JERRY SORRENTINO 


You are authorized to honor withdrawals from the accounts of the 
partnership when such withdrawals are signed by any one of the partners. 
Each partner is signing this letter in confirmation of the requests 
made and the facts stated herein. 
July 11 1949 Very truly yours, 


Cancell Signature Jerry Sorrentino /s/ David Lazarus 


/s/ David Lazarus Partner 
Owner /s/ Jerry Sorrentino 


1231 New York Ave. N.E. Partner 
(Address of partnership) 


[Filed Nov. 18, 1957] APPENDIX "C" 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ORA GREENE HUDSON, : 
Administratrix of the Estate of 
GARLAND HUDSON, deceased, 


V. Plaintiff, 
ARTHUR RUBINSTEIN, et al., 
|) 





Washington, D. C., 
Friday, March 13, 1953. 


JURY VERDICT 


DAVID SPATZER 
United States Courthouse 
Washington, D. C. 
Sterling 3-5700 
Extension 309 


Prepared for: Denver H. Graham, Esq. 


600 The above-entitled matter came on for further hearing at 10:00 
a.m. before Honorable Jennings Bailey, Judge, and a jury. 
APPEARANCES: 


DORSEY K. OF FUTT, ESQ., 
for the plaintiff. 


JOSEPH LURIA, ESQ. ; 
for defendant David Lazarus. 


ROBERT E. ANDERSON, ESQ., 
for defendants Calvin C. Juster and 
Samuel Juster. 


DENVER H. GRAHAM, ESQ. , 
for defendant Arthur Rubinstein. 


VERDICT OF JURY 

(The jury returned to the court room at 11:42 a. m.) 

THE CLERK: Mr. Foreman, has the jury agreed upon its verdict? 

THE FOREMAN: It has. 

THE CLERK: In the complaint of Ora Greene Hudson, adminis- 
tratrix of the estate of Garland Hudson, deceased, against the Defendant 
Arthur Rubinstein, trading as the Transport Amoco Service, do you find 
for the plaintiff Ora Greene Hudson, administratrix, or the defendant 
Arthur Rubinstein? 

THE FOREMAN: For the plaintiff. 

CLERK: In the complaint of Ora Greene Hudson, administratrix 
of the estate of Garland Hudson, deceased, against the defendant David 
Lazarus, trading as the Transport Amoco Service, do you find for the 
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plaintiff Ora Greene Hudson, administratrix, or for the defendant David 


Lazarus ? 

THE FOREMAN: We find -- I don't know how to answer that. 
We find in favor of the plaintiff against Mr. Lazarus. 

THE CLERK: In what amount do you find for the plaintiff against 
both defendants ? 

THE FOREMAN: I don't understand that, either. 

THE COURT: You found for the plaintiff against the defendant 
Rubinstein, did you? You found in favor of the plaintiff against Rubinstein? 

602 THE FOREMAN: Yes. 

THE COURT: And also in favor of the plaintiff -- 

“THE FOREMAN: No, Your Honor. We found -- we absolved Mr. 
Rubinstein, if that is the word you use. 

THE COURT: That is the word you would use if you found either 
for the plaintiff or for the defendant Rubinstein. As I understand it, you 
found for the defendant Rubinstein ? 

THE FOREMAN: Yes, in that case. 

THE CLERK: In the complaint of Ora Greene Hudson against 
David Lazarus, you find for the plaintiff? 

THE FOREMAN: For the plaintiff. 

THE CLERK: In what amount do you find for the plaintiff Ora 
Greene Hudson against the defendant David Lazarus, trading as the 
Transport Amoco Service ? 

THE FOREMAN: You say the amount? What do you mean? 

THE CLERK: In what amount, the money amount? 

THE FOREMAN: The money that the Court had set. 

THE COURT: I think that amount was $6, 050. 

MR. GRAHAM: That is correct. 

THE COURT: $6,050. You so find? 

THE FOREMAN: We do. 

THE CLERK: Members of the jury, your foreman says in the 
complaint of Ora Greene Hudson, administratrix of the estate of Garland 


Hudson, deceased, against the defendant Arthur Rubinstein, trading as 
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the Transport Amoco Service, you find for the defendant Arthur Rubin- 
603 stein, and in the complaint of Ora Greene Hudson, administratrix 

of the estate of Garland Hudson, deceased, against the defendant David 
Lazarus, trading as the Transport Amoco Service, you find for the 
plaintiff Ora Greene Hudson, administratrix, against the defendant David 
Lazarus in the sum of $6, 050, and that is your verdict, so say you each 
and all ? | 

THE JURY: Yes. 

THE COURT: Let me speak to counsel at the bench a minute, 
please. 

(Counsel thereupon approached the bench and the following pro- 
ceedings were had out of the hearing of the jury:) 

THE COURT: While the verdict was taken in favor of Rubinstein, 
trading as the Transport Amoco Service, I think the question should be 


as first stated, that they find in favor of the plaintiff against the defen- 


dant Lazarus and in favor of the defendant Rubinstein but against 
Lazarus, but the words co-partners should not be used in the verdict. 
It is merely a description. 

MR. GRAHAM: If Your Honor wants to make the correction or 
ask the jury to make the correction -- they were sued as co-partners. 
That is the way it was listed. | 

THE COURT: Yes, but that raises the question, if they found 
against him as a member of a certain co-partnership, isn't that partner- 
ship liable, no matter what they found as to the other partner? 

604 MR. GRAHAM: I think, in essence, they found there was no co- 
partnership. If Your Honor would like to give them a clear instruction 
on it -- 

THE COURT: As they found against Lazarus as a member of the 
co-partnership, Rubinstein and Lazarus, wouldn't that make the partner- 
ship liable ? 

MR. GRAHAM: Not if there was no partnership, if they found no 
partnership. 

THE COURT: Well, I will let the verdict stand as it ms been re- 
turned. 
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MR. GRAHAM: I would request Your Honor to ask them how they 
found as to the people, leaving out the descriptive name co-partners. 
The Clerk requested the jury's verdict with the descriptive word co- 
partner behind them, if I remember correctly. 

THE COURT: How did you -- 

THE CLERK: Yes, Your Honor. I wrote this out just as it was 
in the heading itself. 

THE COURT: Well, that was the description in the pleading. 

MR. GRAHAM: I request that the Clerk be permitted to ask 
them how they find against the person, leaving off the descriptive name 
co-partner, trading as. After all, the verdict is certainly inconsistent 
with co-partner. 

605 THE COURT: What do you say? 

MR. OFFUTT: I object to it. The verdict is returned. I object 
to it and move it stand as it is. I move that it stand as it has been returned. 

MR. GRAHAM: The name co-partner is merely descriptive and 
actually should not have any Significance in so far as the caption of the 
pleadings, even, is concerned. 

THE COURT: I will let it stand as itis. That is the verdict of 
the jury. As they found in favor of the defendant Rubinstein, though, I 
don't see how there can be any -- well, I will not go into that question 
any further. 


MR. GRAHAM: However, they answered that question as a result 


of a leading question from the Clerk. The Clerk is the one who put the 
nomenclature in there. 
THE COURT: Didn't the Clerk submit that to you before she asked? 
MR. GRAHAM: No, sir. 
THE COURT: I will ask the jurors this question, whether in their 
verdict they held that the partnership was still existing at the time of 
this occurrence. 
MR. OFFUTT: I will object to that, Your Honor. I object. 
THE COURT: I know you will object, but I will do it, nevertheless. 
MR. OFFUTT: I respectfully request, Your Honor -- 
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THE COURT: I will ask it. You take your exception and I will 
606 proceed. 
MR. LURIA: While we are at the bench, may I ask the jury be 
polled ? 
THE COURT: Do you object to it? 
MR. LURIA: No, I am not objecting. I am just asking that the 


jury be polled. 

THE COURT: Well, I will when I get through. 

MR. OFFUTT: I want to request one further thing. 

THE COURT: You take your exception, Mr. Offutt. I am not 
going to argue it. 

MR, OFFUTT: Your Honor, I just want to request one thing so I 


wouldn't have to come back. 

THE COURT: What is that? 

MR. OFFUTT: I want to request something further that Your 
Honor -- 

THE COURT: You may take your exception, yes. Step aside. 

(Counsel resumed their places at the trial table and the following 
proceedings were held in open court:) 

THE COURT: Members of the jury, you returned a verdict in 
favor of the plaintiff against the defendant Lazarus, trading as a co- 
partner, and you also returned a verdict in favor of the defendant Rubin- 
stein, trading as a co-partner. Now I will ask you to go back and con- 
sider this question, and this is as a special verdict: Did you find that a 

607 partnership existed between the two defendants at the date of this 
accident or had it terminated before the accident? 

THE FOREMAN: We have reached that verdict, Your Honor. 

E COURT: And what is your verdict? 
“ THE FOREMAN: We find that no partnership existed on May 3rd. 

THE COURT: Is that the verdict of each and everyone of you? 

THE JURY: Yes. 

MR. LURIA: May I request the jury be polled, Your Honor. 

THE COURT: Very well. 
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THE CLERK: Members of the jury, as your individual names 


are called, please state your verdict. 


Henry C. Jacobs, in the complaint of Ora Greene Hudson, ad- 


ministratrix of the estate of Garland Hudson, deceased, gainst the 
defendant Arthur Rubinstein, do you find for the plaintiff or the defendant? 

JUROR JACOBS: The plaintiff. 

THE CLERK: I will repeat that again. In the complaint of -- 

THE COURT: Just state between the plaintiff and the defendant. 

THE CLERK: I will repeat it again. | 

THE COURT: Very well. 

THE CLERK: In the complaint of Ora Greene Hudson, adminis- 

608 tratrix, against the defendant Arthur Rubinstein, do you find for 

the plaintiff or the defendant? 

JUROR JACOBS: The defendant. 

THE CLERK: In the complaint of Ora Greene Hudson, adminis- 
tratrix, against the defendant -- 

THE COURT: I don't think you need repeat the full title of the 
case. Do. you find in favor of the plaintiff or the defendant ? 

THE CLERK: Do you find in favor of the plaintiff or the defendant 
David Lazarus ? 

JUROR JACOBS: In favor of the plaintiff. 

THE CLERK: In what amount? 

JUROR JACOBS: $6, 050. 

THE CLERK: Herbert J. O'Rourke, do you find for the plaintiff 
Ora Greene Hudson or for the defendant Arthur Rubinstein ? 

JUROR O'ROURKE: Arthur Rubinstein. 

THE CLERK: Do you find for the plaintiff Ora Greene Hudson 
or the defendant David Lazarus? 

JUROR O' ROURKE: Would you read that again, please? 

THE CLERK: Do you find for the plaintiff or for the defendant 
David Lazarus ? 

JUROR O'ROURKE: The plaintiff. 

THE CLERK: In what amount? 
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JUROR O'ROURKE: $6, 050. 
609 THE CLERK: Alvin A. Keese, do you find for the plaintiff or 

the defendant Arthur Rubinstein? 

JUROR KEESE: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR KEESE: For the plaintiff. 

THE CLERK: In what amount? 

JUROR KEESE: $6, 050. 

THE CLERK: Frances J. Grillo, do you find for the plaintiff 
or the defendant Arthur Rubinstein ? 

JUROR GRILLO: I find for the plaintiff -- I find for Arthur 
Rubinstein. 

THE CLERK: Do you find for the plaintiff or the defendant 
David Lazarus ? 

JUROR GRILLO: For the plaintiff, Mrs. Hudson. 

THE CLERK: In what amount? 

JUROR GRILLO: $6, 050. 

THE CLERK: Excell Sneed, do you find for the plaintiff or the 
defendant Arthur Rubinstein? 

JUROR SNEED: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR SNEED: The plaintiff. 

THE CLERK: In what amount? 

JUROR SNEED: $6, 050. 

610 THE CLERK: Leslie Timberlake, do you find for the plaintiff 

or the defendant Arthur Rubinstein? : 

JUROR TIMBERLAKE: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR TIMBERLAKE: The plaintiff. 

THE CLERK: In what amount? 
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JUROR TIMBERLAKE: $6, 050. 

THE CLERK: That was Mr. Timberlake? 

JUROR TIMBERLAKE: That is right. 

THE CLERK: Bernard F. Frazier, do you find for the plaintiff 
or the defendant Arthur Rubinstein ? 

JUROR FRAZIER: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR FRAZIER: The plaintiff. 

THE CLERK: In what amount? 

JUROR FRAZIER: $6, 050. 

THE CLERK: Dorothy G. Richardson, do you find for the plain- 
tiff or the defendant Arthur Rubinstein? 

JUROR RICHARDSON: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
_ Lazarus? 

JUROR RICHARDSON: The plaintiff. 

THE CLERK: In what amount? 

JUROR RICHARDSON: $6, 050. 

THE CLERK: Richard D. Miller, do you find for the plaintiff or 
the defendant Arthur Rubinstein? 

JUROR MILLER: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR MILLER: The plaintiff. 

THE CLERK: In what amount? 

JUROR MILLER: $6, 050. 

THE CLERK: Elsie E. Romero, do you find for the plaintiff or 
the defendant Arthur Rubinstein ? 

JUROR ROMERO: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR ROMERO: For the plaintiff. 
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THE CLERK: In what amount? 
JUROR ROMERO: $6, 050. 
THE CLERK: Clarence J. Schwalenberg, do you find for the 


plaintiff or the defendant Arthur Rubinstein ? 


612 


JUROR SCHWALENBERG: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant 
David Lazarus ? 

JUROR SCHWALENBERG: For the plaintiff. 

THE CLERK: In what amount ? 

JUROR SCHWALENBERG: $6, 050. 

THE CLERK: Geneva C. Ward, do you find for the plaintiff or 
the defendant Arthur Rubinstein? 

JUROR WARD: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR WARD: The plaintiff. 

THE CLERK: In what amount? 

JUROR WARD: $6, 050. 

THE CLERK: Is there any name that I have not called ? 

The jurors may be excused until Monday morning, at 9:30, when 
you should report to the civil jury lounge on the fourth floor. 

THE COURT: I wish to thank the jurors for their careful consi- 
deration of this case. It was quite a complicated one and I think your 
verdict was fully justified under the evidence. You will be excused, as 
the Clerk has said, until Monday morning at 10:00 o'clock in the lounge. 

MR. OFFUTT: May I approach the bench before the jury is dis- 
charged for the purpose of protecting one legal point? 

THE COURT: Very well. 

(Counsel thereupon approached the bench and the following pro- 
ceedings were had out of the hearing of the jury:) 

MR. OFFUTT: If the Court please, just for the purpose of pro- 
tecting a legal point at this stage, Your Honor, I move Your Honor, in 
view of the manner in which the answers and responses have been made 
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in the polling of the jury now and previous to the polling of the 


jury, that there is some uncertainty on the part of some of the jurors, 


and I respectfully urge your Honor to instruct them further ‘so there 


will be no question about the verdict as rendered. 

THE COURT: I see no evidence of any uncertainty. 

MR. OFFUTT: And return to the jury room. Well, I am just 
taking that point of view in point of the record as it stands. 

THE COURT: But Iam stating the facts asI see them now. So 
if there is any question as to whether there is an apparent uncertainty, 
my statement ‘vill be in the record, that I see no evidence of any 
apparent uncertainty. Proceed. 

MR. OFFUTT: Yes. Well, I don't know whether I covered every- 
thing. That was the gist of it, Your Honor. I feel that in the record -- 
as the record appears to their answers themselves -- not to any attitude 
in court on their part -- 

THE COURT: Well, that is a matter of record, and I overrule 
the motion. 

MR, OFFUTT: Yes, sir. 

THE COURT: There might have been this question: If they are 
sued as partners and there is no partnership, whether you could re- 
cover against either, but that is another question. 

The jurors may once more be excused. 

MR. OFFUTT: I want to thank Your Honor for your kindness and 

614 courtesy in letting me go to the other courts on those matters 
and returning. 

THE COURT: If it would have been in another building, I 
wouldn't have let you go. 

MR. OFFUTT: Thank you very much, Your Honor. 

(Thereupon, at 11:57 o'clock a.m., the trial of the above-entitled 


matter was concluded. ) 


- -_ -_ 
= 


CERTIFICATE OF OFFICIAL REPORTER 
I, David Spatzer, one of the official court reporters of the 
United States District Court for the District of Columbia, hereby certify 
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that I reported the hearing in the matter of Ora Greene Hudson, plain- 
tiff, v. Arthur Rubinstein, et al., Civil Action No. 4832-50, and that 


the foregoing pages 1 to 15, inclusive, are a true and accurate trans- 


cript of my stenotype notes. 


/s/ David Spatzer 
Official Court Reporter. 


[Filed Nov. 22, 1957] 
OPPOSITION OF DAVID LAZARUS, PLAINTIFF, TO 
MOTION OF DEFENDANT FOR JUDGMENT NON 
OBSTANTE VEREDICTO, OR, IN THE ALTERNATIVE, 
FOR A NEW TRIAL AND FOR OTHER PURPOSES 
David Lazarus, plaintiff, hereby opposes the motion of defendant, 
Manufacturers Casualty Insurance Company, for judgment non obstante 
veredicto, or, in the alternative, for a new trial, and for other purposes. 
The grounds of the opposition are set forth in the annexed points and 
authorities, which are prayed to be read as a part of this opposition. 
/s/ David F. Smith 
/s/ Dorsey K. Offutt 


Attorneys for plaintiff David 
Lazarus 


[Certificate of Service] 


616 POINTS AND AUTHORITIES ON BEHALF OF THE PLAINTIFF 


The discussion will follow the points made by defendant in the 
order presented by defendant for clarity. 

1-2. Points 1 and 2 claim that the verdicts of the jury are con- 
trary to the evidence, the weight of the evidence and the law. At the 
conclusion of all the evidence, there was substantial evidence of the 
following facts: Lazarus testified that the partnership had not been dis- 
solved through May 3, 1949, the day on which the Hudson accident occur- 
red. Rubinstein admitted on cross-examination that he never told Lazarus 
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at any time through May 3, 1949 that he intended to withdraw from the 
partnership. Rubinstein testified that he and Lazarus together went to 
the American Oil Company about May 6, 1949 in order to take Rubin- 
stein's name off the lease to the gas station. Lazarus signed a winding 
up agreement on May 17,1949, two weeks after the Hudson accident, 
which was prepared and signed by the attorney for Rubinstein, in which 
Rubinstein relinquished his interest in the partnership assets and Lazarus 
agreed to assume payment of all outstanding debts, claims, judgments, 
etc. Max A. Woll, insurance broker, who wrote the policy in suit, and 
who was the long-time broker for Rubinstein, testified that Rubinstein 
called his office on May 3, 1949 and reported the Hudson accident and 
more than a month later filled out the formal proofs relating to the acci- 
dent and sent them to Woll who transmitted them to Heigle Insurance 
Agency, admittedly the general agent of Manufacturers in this District. 
Lazarus also testified that on May 3, 1949, Rubinstein, his wife, Lazarus 
and his wife, were all at the station discussing the Hudson accident and 
the arrest of William Harris, the employee of the station involved in the 
accident. 
The only evidence defendant offered against this was the letter 

617 Lazarus signed at Riggs Bank on April 28,1949, prepared by the 
Bank, for the purpose of withdrawing the authority of Rubinstein to draw 
against the partnership account. The statements in that letter were be- 
tween Lazarus and the Bank entirely and were never communicated at 
any time to Rubinstein, who admitted on cross-examination that he never 
knew that Lazarus had taken his name off that account and "What right 
did he have to do that without my consent."" An uncommunicated, unilateral 
action of one partner respecting the right of the other partner to withdraw _ 
partnership funds may show an attitude of one partner toward the other but 
it had no conclusive effect on the partnership status, the rights of the 
partners per se in the partnership assets, and as a bit of evidence falls 
far short of showing an unequivacal intention of one partner communicated 


tothe other partner of a firm intention to dissolve the partnership. After 


: the jury had been out a considerable time, they requested further instruction 
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whether they could take the date of April 28,1949, or that of May 17, 
1949, on which the winding up agreement was signed, as the date on 
which the partnership was dissolved, and the Court instructed that they 
could take either date as they found the fact to be. This instruction 
went beyond what defendant was entitled to, because the letter to the 
Bank, as all the evidence showed, was never known to Rubinstein and 
could not possibly serve as an unequivocal notice of intention to dissolve. 
The other bit of evidence defendant relies on involved the partnership 
tax return prepared by the accountant of Rubinstein and filed some six- 
teen months after the Hudson accident, showing in bald form that a 
partnership of Sorrentino and Lazarus succeeded that of Lazarus and 
Rubinstein on May 1, 1949. This return was explained at the trial. The 
accountant probably saw the new bank account opened at Riggs by Lazarus 
on May 2, 1949, and assumed that another partnership came into exis- 
tence on the day of the opening of the new account, when in fact it did not 
come into existence until the Lazarus-Rubinstein partnership was wound 
618 up on the agreement of May 17, 1949. 


These facts and other supporting minutiae in the evidence plainly 


made a jury question as to whether the partnership was in existence on 
May 3, 1949, when all rights and liabilities under the policy and other- 
wise accrued. No reason appears to disturb this verdict. In fact, the 
defendant got more than it was entitled to in the instructions when the 
Court centered the pivotal point as the date of "dissolution" rather than 
the date of actual winding up of partnership affairs. No case has been 
found on the point but we think the law is, as pointed out in the Uniform 
Partnership Acts, that partners remain liable in tort and in many other 
respects, for acts occurring after "dissolution" and before final “ter- 
mination" by actual winding up within a reasonable time, especially in 
the case of a going business where employees are involved in all sorts 
of activity during the winding up process. The public is entitled to some 
ordinary protection and a withdrawing partner cannot instantaneously 
terminate his responsibility by notice of dissolution in the case of a going 
business. The submission to the jury of "dissolution" as the controlling 





75 
point gave the defendant a decided advantage and on this evidence it 
has no just ground for complaint that the jury found against them even 
on that restricted concept. 

Point 2. Complaint is made about the instruction regarding the 
presumption of continuity of the existence of the partnership and the 
burden of proof. There was no error. In his opening statement,counsel 
for defendant frankly admitted that a partnership between Lazarus and 
Rubinstein was in existence on September 1, 1948, when the policy was 
issued. This admission enabled the Court very properly to rule as a 
matter of law that Lazarus was an insured under the policy by reference 
to the provision of the policy that if the named insured is a partnership, 
all partners are insured. In these circumstances there was a presumption 
until evidence to the contrary appeared that the partnership status con- 

619 tinued, especially in the circumstances here where the Hudson 
accident occurred a relatively short time after the policy was issued. 
The Court rightly charged the jury that the existence of the status having 
been admitted at the time the policy was issued there was a presumption 
that the status continued until defendant, carrying the affirmative on the 
issue of dissolution because of the admission, introduced evidence tend- 
ing to show dissolution prior to the Hudson accident, in which case the 
full burden was on the plaintiff to show that the partnership between 
Lazarus and Rubinstein was in existence on the day of the accident. 

This instruction related solely to the burden of going forward with the 
evidence and had nothing to do with the ultimate burden of proof which 
rested on the plaintiff. As the sole basic question left for jury decision 
was the simple question of whether the partnership was in existence on 
May 3, 1949, it is obvious from the length of the jury deliberation that 
they gave this point extended consideration. The two bits of evidence 
introduced by defendant were ruled sufficient to take the issue to the jury. 
But, here, it is plain that all the substantial evidence on both sides 
showed the continued existence of the partnership beyond May 3rd. 
Counsel for defendant is mistaken in supposing that the "presumption of 


continuity" in the circumstances here had any intrinsic force as evidence. 
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The presumption was merely something to be knocked down by some 
evidence by defendant in view of its admission, and once that evidence 
appeared the presumption disappeared entirely from the case. The 
“presumption” was merely the rule placing the initial duty on defendant 
to go forward with some evidence on the point. As it did produce some 
evidence, as the Court ruled, to make a jury issue on that point, it is 
obvious that the full burden of proof rested on the plaintiff. This in- 
struction in any event is harmless in the circumstances here. Wigmore 
says: "There is often invoked a presumption of continuity (e.g. of 
ownership or residence)". This "presumption" is useful only in pointing 
620 out the party who has the first obligation to proceed with the 
evidence on that score. As both sides introduced evidence on the point 
and practically the entire trial was directed to that Single issue, clearly 
this presumption of continuity of the partnership, particularly in view 
of defendant's admission that the partnership was in existence when the 
policy issued, played no significant role in this case. Furthermore, 
this admission on the trial of the existence of the partnership on Septem- 
ber 1, 1948, superseded any issue as framed in the pleadings and pre- 
trial order and cast the factual situation on the trial in a different light. 
3. Point 3. . Defendant claims error in permitting plaintiffs 
counsel to argue to the jury with respect to "the winding up of a partner- 
ship", and claims that the instruction to the jury was ambiguous and 
erroneous. Counsel for defendant entirely misconceives the true situa- 
tion. During the opening argument to the jury, counsel for plaintiff read 
from the policy the printed provision that, "If the named insured is a 
partnership, the policy covered all partners, etc." and pointed out to 
the jury that the provision of the policy was ambiguous and uncertain; 
i.e. it could be read as continuing the policy in force only until the 
partnership was "dissolved"; or that it could be read as continuing the 
coverage during the interval between dissolution and a reasonable wind- 
ing up period in the case of a going business which could not be "dis- | 
solved" instantaneously; or it could be read in other senses, particularly 


in view of the fact that the liability of partners is joint and several; and 
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because that provision of the policy was ambiguous and was drafted by 
defendant, the law provided the rule that the ambiguity was to be resolved 
against the defendant who drew the contract. This was clearly a proper 
argument to the jury. The charge of the Court told the jury the means 
by which a partnership was dissolved, but after dissolution the partner- 
ship continued in a limited sense for the purpose of collecting debts, 

paying liabilities and distributing the partnership assets. This 
charge was not only correct but, as previously pointed out on another 
claim of error, it actually favored the defendant because plaintiff con- 
tended throughout the trial that the partners were liable jointly and 
severally for a tort committed between dissolution and termination; i.e. 
winding up. 

There is no room in which to claim ambiguity in the charge. In- 
deed, the charge here was a model of clarity and the rules of law stated 
for the guidance of the jury in this simple case were correct and gave 
the defendant more than it was entitled to in our view. 

4. Point 4. Defendant says the Court erred in ruling coverage 
as a matter of law and excluding proffered testimony. The policy in suit 
was written by Heigle Insurance Agency and transmitted to Max A. Woll, 
insurance broker, who mailed it to the gas station in care of Rubinstein. 


Defendant made no investigation into the actual ownership of the station. 


It issued the garage liability policy with standard provision designed as 
everybody knows to cover a particular business operation without regard 
to how the business was actually owned. Defendant in answer to an inter- 
rogatory in this case admitted that the premium would have been the 
same whether the policy covered an individual or a partnership. The 
Courts all hold that when an insurance carrier issues policies containing 
broad, sweeping inclusions, with no delimiting specific provisions, it 
knows that the policy will be read by laymen, not experts, and that the 
law resolves all ambiguities against the carrier. Hence, in this case, 
when counsel for defendant admitted that the partnership between Lazarus 
and Rubinstein was in existence when the policy was delivered, the Court 


properly by mere inspection of the policy ruled that Lazarus was an 
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insured under the policy. That ruling left open only the question of 
whether the partnership was in existence on May 3, 1949, as to which 
622 both sides introduced all they had. There was no error here. 

We have no recollection that defendant offered a Hopper-Holmes 
insurance report in evidence. This was evidently an ordinary credit 
report. It would have been inadmissible in any view because what defen- 
dant was unable to discover before writing the policy has no probative 
value. This is all the more emphasized where, as here, defendant made 


no inquiry as to ownership and had no direct contact with the insured at 


all. 

5. Point5. This is passed for later discussion in connection 
with the point about res judicata and estoppel. 

6. Point 6. Defendant claims error in permitting Dorsey K. 
Offutt to make the'closing tothe jury. The Court on the request of David 
F, Smith permitted Mr. Offutt to remain in the case to assist Mr. 

Smith after the action as to the Administratrix was dismissed with pre- 
judice on motion of the Administratrix. This lay entirely in the discretion 
of the Court and nothing is pointed out showing any actual or potential 
prejudice to defendant. Moreover, as the jury was told throughout that 
Lazarus intended to turn over any recovery to satisfy the judgments 

held by the Administratrix, the identification of Mr. Offutt with Mrs. 
Hudson had no significance. 

7. Point 7. Defendant complains about the manner in which the 
verdicts were rendered. After long deliberation the jury returned a ver- 
dict for plaintiff in the amounts "specified". Thereupon, the Clerk read 
the amounts of the judgments and costs in the Hudson case but omitted 
to ask the jury how they found as to the item of attorneys’ fees arising 
out of the wrongful refusal of defendant to defend Lazarus on the two 
Hudson trials. The omission of the item with respect to attorneys’ fees 
was not discovered until shortly after the jury was dismissed. The Court 
promptly ordered the jury returned on Friday morning and at that time 
instructed the jury to determine the attorney fee element of damages. 

Of course, once the jury found for plaintiff for the amount of the 
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Hudson judgments and costs it automatically found that defendant had 
wrongfully breached its contract to defend and all that remained was for 
the jury to fix the amount. After nearly five hours additional delibera- 
tion on Friday, the jury fixed the attorneys' fees at $1, 250.00. Shortly 
after lunch the jury asked for additional instructions as to whether they 
were required to fix the amount of $2, 500.00 as claimed. Whereupon 
the Court properly instructed the jury that they could allow $2, 500. 00 
if they thought that was a reasonable sum or they could return a verdict 
for a lesser sum if they found it to be reasonable. There was no error 
in returning the jury to complete their verdict and thus dispose of all 
issues in the case. The jury went home Wednesday night without ob- 
jection. Why the difference because it went home Thursday night? 

The Court has the widest sort of discretion in promptly ordering 
a jury to return to either clarify their verdict or dispose of an item which 
was overlooked through inadvertance of both the jury and the Clerk. De- 
fendant made no claim on Friday that the jury should be resworn. No 
prejudice is shown or claimed because they were not resworn and it is 
obvious that when the jury is first sworn to return a true verdict, it 
means a verdict disposing of all issues. From the remarks of some of 
the jurors on Friday morning it is clear that in returning the verdict 
they forgot about the attorney fee item although it had been discussed in 
the jury room with a division of opinion among the jurors as to amount. 
The five hours further deliberation on Friday as to that item alone needed 
to complete the verdict with two further instructions, show that the mat- 
ter received extensive consideration. 

8. Point 8. Defendant says it was error in allowing the Adminis- 
tratrix to voluntarily dismiss the action as to her with prejudice and in 
dismissing the counterclaim of Rubinstein. These tactics on the part of 
counsel for defendant clearly illustrate his strategy in this case, which 

624 - was to hold both in the case, although at pre-trial the Adminis-. 
tratrix sought to dismiss as to her because she was not a necessary 


party plaintiff, and sought also to drop Rubinstein as a party defendant, 


against whom no relief was ever sought by either plaintiff and who was 
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named only because his name appeared on the policy in suit. Defendant 
sought to hold them in the case to get res judicata before the jury as to 
one plaintiff although it had no application as to the other plaintiff, 
Lazarus. Both the Administratrix and Rubinstein were properly dis- 
missed from the case. We know of no law or practice which prevents a 
plaintiff dismissing with the approval of the Court of claims asserted. 
The Administratrix was never a necessary party; she sought to dismiss 
at pre-trial but defendant objected because it wanted to use her to pre- 
judice the case of Lazarus which stood on its own ground individually. 
The dismissal of the counterclaim was entirely proper. Not only 
did counsel for defendant, who was also representing Rubinstein, say 
that he was not prepared to present the counterclaim, but its dismissal 
in any view was proper because it was clearly frivolous and vemtious 
and was attempted |to be used by the insurance carrier to further pre- 
judice the case of Lazarus, against whom no relief was sought in the 
counterclaim. The counterclaim was clearly premature; it claimed no 
damages recognized by the law; no relief was ever sought by the Ad- 
ministratrix against Rubinstein; and finally, an Administratrix is not 
liable in tort for attempting to liquidate an asset of decedent's estate 
and the maintenance of that counterclaim was clearly against public 
policy. Moreover, the whole counterclaim was bottomed on the res 
judicata claim which this Court rejected throughout the trial as fallacious. 
9. Point 9. This point contends that there was no credible evi- 
dence to go to the jury. We think this point requires no discussion at all 
in the light of what was said in points 1 and 2. | 
625 10-11. Points 5, 10 and 11 all relate to the res judicata conten- 
tion of the defendant. All the authority extensively cited by defendant is 
good law but none of the cited cases has the slightest application to the 
facts in this case. 
In the Hudson case, the Administratrix sued Lazarus and Rubin- 
stein. The defendant insurance carrier represented Rubinstein alone. 
It refused to have anything to do with Lazarus, from the beginning denied 


that he was an insured and refused to defend him, as was admitted at the 
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trial. Ina letter from defendant to Lazarus which could not be used 
because of self-serving statements it said, 'We owe you no duty”. 

On the first trial of the Hudson case before Judge Bailey and a 
jury, the defendant was defending Rubinstein against the Administratrix. 
Lazarus was separately defending against the Administratrix. There 
were no cross or adversary claims in the pleadings or otherwise be- 
tween Lazarus and Rubinstein inter se; that is, between themselves. 

The causes of action involved in the Hudson and instant suit are distinctly 
different. The defendant here was never a party to the Hudson suit and 


certainly in no privity with Lazarus whom it refused to recognize as an 


insured and refused to defend. The matter is made crystal clear when 

it is remembered that in the Hudson suit Lazarus sued the present defen- 
dant on a third-party claim involving the very same matter at issue in 
the instant case, and on motion of Manufacturers to dismiss the third- 
party complaint, which cited numerous grounds in objection to being 
joined in that case, the Court signed an order dismissing the third-party 
complaint. Thus, until the present action Lazarus never had an oppor- 
tunity to present his claims against Manufacturers under the policy. 

All that need be considered here is that there was no identity of 
parties or causes of action and there were no cross or adversary issues 
between Lazarus and Rubinstein with respect to the existence of the partner- 
ship or anything else on the Hudson trial. Res judicata has no applica- 
tion in these circumstances. See, Byrum v. Ames & Webbs, 196 Va. 

626 097, dealing exclusively with this point, which cited Restatement 
Law of Judgments, Sec. 82, pp. 384-6, as follows: "The rendition of a 
judgment in an action does not conclude parties to the action who are 
not adversaries under the pleadings as to their rights inter se upon 
matters which they did not litigate, or have an opportunity to litigate, 
between themselves." 

See, also, Snyder v. Marken, 116 Was. 270, 199 P.302, 22 
ALR 1272, 1273 as follows: ''We think the present case is controlled by 
the general rule that parties to a judgment are not bound by it in subse- 
quent controversies between each other, unless they were adversaries 
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in the action wherein judgment was entered." 

See, also, City of Owensboro v. Westinghouse, Church, Kerr & 
Co., 165 Fed. 385, at 388; Victor Oil Co. v. Drum, 184 Cal. 226 193 P. 
243, 248; Alexander v. Commissioner Internal Revenue, (C.C.A.5) 224 
F.2d 788: "In order to make a matter res judicata there must be con- 
currence of four conditions, i.e. identity of thing sued for, identity of 
cause of action, identity of persons and parties to the action, and iden- 
tity of the quality in the person for or against whom the claim is made." 
See, further, Freeman on Judgments, 5Ed. Sec. 424: "Ordinarily, how- 
ever, co-defendants are not adversary parties, since usually no issues 
are made between them, and a judgment, therefore, cannot generally be 
used by one against the other as an estoppel."" Additional citations ap- 
pear in the pre-trial statement of plaintiff in this case, and, there is a 
large body of law repeating in various language the statements in the 
decisions cited above. 

In the motion here defendant takes a new approach which was 
never raised at the trial. Defendant cites cases, as to which there is no 
quarrel, that a surety or indemnitor is estopped by the judgment in the 
main case whether it defended that case or wrongfully refused to defend 
it when called upon to do so by the indemnitee. That is unquestionably 

627 the law and it applied fully here once the jury found that the 
partnership was in existence on May 3, 1949. But that principle of 
estoppel does not operate in reverse, although estoppels must be mutually 
operative, so as to give the indemnitor a vested right in a finding of a 
jury on the main case when there were no cross or adversary claims 
between the two insured under the policy in suit and the insurance car- 
rier was representing only one of the two insured in opposing the claims 


of the Administratrix. The defendant in repudiating its policy as to 


Lazarus was certainly not in privy with Lazarus on the Hudson suit. 
Even if it be assumed that it was, the privy had no rights greater or 
superior to the rights of Lazarus to proceed against Manufacturers, 
even though it was the privy of Rubinstein, because on the trial of the 


Hudson case there were no cross or adversary claims between Lazarus 
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and Rubinstein inter se by pleadings or otherwise. 
The novel contention of defendant now urged by way of privy 
route would lead to all sorts of unjust results, allow a surety to use 
one insured in effect against the other in its own interest, and permit 
a wholesome doctrine of the law to be reversed to accomplish an unjust 
end. "Moreover, while the indemnitor is estopped to question or reliti- 
gate the matter decided in the main case, whether it defended or wrong- 
fully refused to defend, that principle has no relevance or analogy to the 
general conception of estoppel as to parties and privies. "When it is 
said that a judgment binds parties and privies, the reference is, generally 
speaking, to privies in law, and not to a privity by contract or deed." 
California Bridge & Construction Co. v. United States, 50 Ct.Cl. 40, 
affirmed, United States v. California Bridge & Construction Co., 245 
U.S. 337, 62 L. Ed. 332, 38 S.Ct.91. "What is privity? As used when 
dealing with the estoppel of a judgment, privity denotes mutual or suc- 
cessive relationship to the same right of property." Bigelow v. Old 
628 Dominion Copper Mining & Smelting Co., 225 U.S.111, 32 S.Ct. 641, 
643, 56 L.Ed.1009. See, also, Rumford Chemical Works v. Hygenic 
Chemical Co. of N. Chemical Co. of N. J., 215 U.S.156, 30 S.Ct. 45, 46 54 L. Ed.137, and 
Hy-Lo Unit & Metal Products Co. v. Remote Control Mfg. Co., 83 F.2d 
345, 349, and, Litchfield v. Crane, 123 U.S. 549, 8.S. Ct. 210, 31 L. Ed.199. 
The defendant was not deprived of an opportunity to make a re- 
cord on the res judicata point. The Court read the finding of the jury 
on the first Hudson trial. It received a proffer of that evidence out of 
the hearing of the jury which was proper because res judicata, like pra- 
able. cause for an arrest or search and seizure is purely a law question. 
The Court also received the counter proffer of plaintiff on that point, so 
that if the point is raised in the Court of Appeals the instant record will 
show all the pleadings, determinations and judgments in the Hudson trial 
that defendant could possibly need to raise its question as to res judicata. 
The defendant suffered no prejudice in this respect. 
Finally, it should be noted that the defendant is the architect of 


all that it predicates res judicata upon in the instant case. It defended 
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Rubinstein alone and filed an answer prepared by Manufacturers in which 
he denied that he was a partner on May 3, 1949. Lazarus through separate 
counsel made no such contenion and he filed no cross or adversary claims 
against Rubinstein and had none to file because in the agreement of May 
17,1949, Lazarus assumed payment of all partnership debts, claims, 

- etc. Having extracted Rubinstein from the judgment through some of the 
flimsy evidence introduced at this trial and saddled Lazarus with the 
whole recovery, it now seeks to use a "finding" of the jury to destroy the 
rights of Lazarus under the policy, which Lazarus was not permitted an 
opportunity to urge in the Hudson suit when the Court dismissed the 

629 third-party complaint of Lazarus against the present defendant. 
No court would permit such an unconscionable result worked by defendant, 
to serve its own interest. Estoppel by judgment against parties and pri- 
vies had no applications to this case in any aspect. 

Throughout this litigation, counsel for defendant has chosen to 
overlook the point of crucial importance that there were no cross or 
adversary issues between Lazarus and Rubinstein inter se in the Hudson 
first trial. What the jury found there was immaterial here and could not 
affect any rightsLazarus had against either Rubinstein or the defendant 
here. 

Finally, there could be no estoppel in this case because it could 
not be mutually operative. Lazarus could not be estopped by anything 


Rubinstein did through the defendant on the first Hudson suit because 


there were no cross or adversary issues between the defendants per se 
and Manufacturers was not a party to that action. Even if Manufacturers 
were in privity with Rubinstein because it defended him alone, that also 
is wholly immaterial in the absence of cross or adversary claims. As- 
suming further arguendo that defendant was privy to both Lazarus and 
Rubinstein because both were the insured, how could there be mutuality 
of estoppel as between the said defendants and Manufacturers as privy 
when Lazarus and Rubinstein were not estopped between themselves be- 
cause there were no cross or adversary claims between them as defen- 
dants inter se on the first Hudson trial? The argument here of defendant 


@ 
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is entirely specious. Finally, the doctrine of collateral estoppel relates 
solely to facts found in prior cases between the same parties on adver- 
sary proceedings between them. As there was nothing "between them" 
here how does an alleged "privy" have any greater standing. 
/s/ David F. Smith 


Dorsey K. Offutt 
Attorneys for the Plaintiff. 


[Filed February 19, 1958] 
ORDER 

Upon consideration of the motion of the defendant, Manufacturers 
Casualty Insurance Company, for judgment non obstante verdicto, the 
points and authorities in support of and in opposition to the motion, and 
it appearing to the satisfaction of the Court that on the question of whether 
a partnership between the plaintiff Lazarus and one Rubinstein existed 
on May 3, 1949, the verdict lacked substantial support, it is by the 
Court, this 19th day of February, 1958, 

ADJUDGED, ORDERED AND DECREED that the verdict be and 
the same is hereby set aside, and judgment for the defendant, Manu- 
facturers Casualty Insurance Company be and the same is hereby entered. 


/s/ Edward M. Curran 
Judge 


[Filed Feb. 24, 1958] 


ORDER AMENDING THE ORDER OF FEBRUARY 
19, 1958. 


It is by the Court this 24th day of February, 1958, Ordered, that 
the order heretofore entered in the above cause on February 19, 1958, 
granting judgment non obstante verdicto in favor of defendant be and the 
same is hereby amended to provide that the alternative motion of defen- 
dant for a new trial is denied. 


: /s/ Edward M. Curran - Judge 
[Certificate Of Mailing] 





86 
[Filed March 18, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 18th day of March, 1958, that David 
Lazarus, plaintiff, in the above cause, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 19th day of February, 1958, as amended by 
the order of February 24,1958, in favor of Manufacturers Casualty In- 
surance Company, and against said David Lazarus, being the order of 


February 19,1958, granting judgment in favor of defendant non obstante 


veredicto, as amended by the order of February 25, 1958, denying the 


alternative motion of defendant for a new trial. 


/s/ David F. Smith 
Attorney for Plaintiff, 
David Lazarus 


[Certificate Of Mailing] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, October 31, 1957 

* oe. * * * 

ON MOTION OF PLAINTIFF ORA GREENE HUDSON, 

ADMINISTRAT RIX, FOR NONSUIT OR DISMISSAL 

MR. OFFUTT: Your Honor, in order to do it before the jury 
arrives, I would like on behalf of Mrs. Hudson to move that we be per- 
mitted to have a voluntary nonsuit or dismissal in her case. 

MR. GRAHAM: On behalf of the defendants, Manufacturers 
Casualty Insurance Company and Arthur Rubinstein, I object to that at 
this time. I feel Mrs. Hudson is more than a nominal plaintiff. It is 
Mrs. Hudson who claims the money is owed to her. For their protection, 
and absolute protection, I feel she should not be dismissed, particularly 
in view of the fact that there is a counterclaim pending against her. 


THE COURT: Very well. The motion to dismiss is denied. 
* * * * xe 
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OPENING STATEMENT IN BEHALF OF 
PLAINTIFF DAVID LAZARUS 

MR. SMITH: Ladies and gentlemen of the jury, the instant suit 
you are about to hear testimony in was filed by David Lazarus in 
January, 1955, and it is just now coming on for trial. It is the last 
phase of litigation that has been in this Court and in the United States 
Court of Appeals in this district ever since 1950. 

David Lazarus seeks to compel the Manufacturers Casualty In- 
Surance Company, whose home office is in Philadelphia, Pennsylvania, 
to pay several judgments that are outstanding and unpaid that were 
rendered against him in this Court in favor of Mrs. Ora Greene Hudson 
as administratrix of Garland Hudson, deceased, who was her husband. 

I might say, in order to simplify this as much asI can, that the 
judgments rendered in this series of litigations are: 

First, a judgment rendered in this Court on March 13, 1953 for 
$6, 050.00, with interest fro m that date. 

Two, a judgment for court costs rendered March 26, 1953 for 
$137.40, with interest from that date. 

Three, a judgment rendered on June 14,1955, following a re- 

6 mand of the original case by the United States Court of Appeals 


to this Court to ascertain additional elements of damages. That judg- 


ment, which was $15, 000.00, was rendered on June 14, 1955, and we 
are claiming interest from that date. 

Fourth, a judgment in favor of the United States against David 
Lazarus for $213.40, provided in an order of this Court, which was 
paid by the United States for the cost of transcript of the record on 
appeal, the appeal being in forma pauperis. That is a Latin word that 
means that Mrs. Hudson satisfied the Court she was not able to pay the 
expenses of the appeal; and under a statute in that case made and pro- 
vided, the United States advanced the money to pay the court reporter. 
And then when the case was remanded, in accordance with the statute, 
the Court provided in the order on the mandate from the Court of Appeals 
that the United States recover that amount from David Lazarus, it being 
$213. 40. 
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We also expect to show during the course of the trial that when 
the accident out of which all these judgments arose happened, and the 
Suit had been filed, back in 1954, that David Lazarus, claiming to be 
one of the insured under this policy of insurance issued by Manufacturers 
Casualty Insurance Company, called on that company to defend him in 
these series of litigations. They refused to do so, taking the position 

7 that he was not one of the insured under the policy, because his 

name hadn't been written out or spelled out in an attachment of the policy, 
notwithstanding the fact that the policy provides in print that if the named 
insured is a partnership that the policy covers and protects all of the 
partners .of the partnership. 

So as a result of Lazarus calling on Manufacturers to defend him, 


and their refusal to do anything about it, he had to go out and get his own 


counsel, Messrs. | Joseph Luria and William R. Lichtenberg of this Court, 
to defend him on the two trials involved in this litigation. And our evi- 
dence will show they expended a large amount of time in connection with 
these two trials and had out-of-pocket expenses, and that the Manu- 
facturers breached their provision in their policy in which they provided 
that if the insured under the policy were sued, they would provide counsel 
for him and defend him, which they refused to do. 

So we are asking, in addition to these other judgments, for an 
additional judgment of $2, 500 for the damages Mr. Lazarus sustained 
by reason of having to pay his own attorneys' fees and costs and expenses. 

Now the final item, No.6, is costs on appeal of $72.80, with 
interest from January 10,1955. They were, as the evidence will show, 
the costs ordered assessed against David Lazarus by the United States 
Court of Appeals in this mandate Sending the case back. 

8 Our evidence wiil show the policy had been issued, and will show 
that about August 27th or 28th, 1948, David Lazarus bought a service 
station at 1231 New York Avenue, Northeast, which was known by trade 
name and sign as the "Transport Amoco Service". Mr. Lazarus took 
his relative in -- by marriage -- Arthur Rubinstein, as a partner. The 
agreement was that they would run the business as partners; that they 





89 
would divide profits and losses; that Rubinstein was to spend a substan- 


tial part of his time actively working in the station, at the pumps, and 


Rubinstein was to take $75 a week out for himself as part of the ordinary 


expense; and later on he took out $100 a week for himself, 

The business never really made any substantial amount. of 
money. Lazarus was active in the working partnership. He opened up 
frequently in the mornings. He frequently waited on customers, and 
attended to the disbursement of the funds of the partnership, that is, 
writing the checks and whatever had to be done. 

Just as soon as the partnership was formed, along about August 
27 or 28, 1948, the two partners opened a partnership banking account 
in the Riggs National Bank, the branch at 7th and Eye Streets, North- 
west. And that was the only account the partnership ever had. 

Now this accident that has given rise to all this litigation, and 

seven years of work on the part of courts and lawyers, happened 
on May 3d, 1949. On that day a long-time customer in the service sta- 
tion drove up early in the morning, around 7 or 8 o'clock, and got the 
colored boy, Willie Harris, thereto, with the permission of Jerry 
Sorrentino, who was the then son-in-law of David Lazarus, working at 
the station, got permission to have the boy get in the customer's car 
and drive the customer to his place of work, some three or four blocks 
down the street, with instructions to bring the car back to the service 
station and have it washed, and have it ready for Juster, the owner of 
the car,. by 10 'o’clock that morning. 

Well, things never got that far. Before Harris got back to the 
station he ran into Mrs. Hudson's husband, who was crossing the street. 
Mr. Hudson worked at the Government Printing Office for many years 
and was on his way home, and he had nearly entirely crossed the street 
when Willie Harris came down 12th Street in a southerly direction, driv- 
ing at something like 20 or 25 miles an hour, and made a right turn, 
with skidmarks of some 20 or more feet, and struck Mr. Hudson just 
as he was about to step up on the curb. 

MR. GRAHAM: Your Honor, I don't like to interrupt counsel. 
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But all of the facts of the accident have been merged into judgments. 
10 THE COURT: I think so. 

MR. GRAHAM: And I think he should confine himself to the 
judgments and not retry the accident. 

THE COURT: I think that is in the judgment. 

MR. SMITH: Well, Your Honor, I wasn't going to go into any 
minute detail. I wanted the jury to understand our references, and I 
was going to go into something else. 

THE COURT: All right. But I don't think it is necessary, be- 
cause that is a matter that has been disposed of in favor of the party 
that prevailed. 

MR. SMITH: Yes, Your Honor. 

Now all these judgments and amounts that I read to you that we 
are claiming arose out of this accident, the car being driven by Willie 
Harris, an employee of the service station, who struck Garland Hudson 
on May 3d, 1949. 

Our evidence will show you that the partnership was still in 
existence and going full blast on May 3d, 1949, when this accident 
happened. There wasn't even any talk about terminating it, and it was 
never in fact terminated until along about May 17th, 1949, some two 
weeks after this accident, when Rubinstein got Lazarus to sign an 
agreement whereby Rubinstein gave up his interest in the business if 
Lazarus would assume the payment of all the debts and the liabilities 
of the partnership. 

It is our contention that when this policy was issued through the 

11 general agent of Manufacturers here in the District of Columbia-- 
which is the Heigle Insurance Agency, the 1400 block of L Street -- 
they wrote the policy and then sent it down to Max Wool, an insurance 
broker in the District of Columbia, who actually mailed it to the service 


Station. And in making out the policy they wrote only one name up at the 


top. It says "Arthur Rubinstein, trading as Transport Amoco Service, 
1231 New York Avenue, Northeast, Washington, D. C." 


But the policy contained in the provisions -- for example, it has, 
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under "Conditions" -- a definition of the insured. And I will read this © 
verbatim: 

"The unqualified word 'Insured' wherever used in- 
cludes not only the named Insured but also any partner 
thereof, if the named Insured is a partnership, or any 
executive officer thereof, if the named Insured is a cor- 
poration, provided such partner or officer is active in 
the declared operations." 

And then it says, "The provisions of this paragraph do not 
apply". -- and I will not read these exceptions, because they have no 


point here. 


Now it is our contention that on the day this policy was issued, 


on September 1, 1948, to run for one year, that David Lazarus was one 
of the active partners in this partnership, which never had more than 
12 two partners, and was one of the insured under this policy. 

This policy provides a liability on the part of Manufacturers to 
pay out upwards to $25, 000 for each person injured and $50, 000 no 
matter how many people are injured in one accident, plus $5, 000 for 
property damage. This is the coverage for bodily injury liability: 

"To pay on behalf of the Insured all sums which the In- 
sured shall become obligated to pay by reason of the liability 
imposed upon him by law, for damages, including damages 
for care and loss of services, because of bodily injury, in- 
cluding death at any time resulting therefrom, sustained by 
any person or persons, caused by accident and arising out 
of such of the operations of the Insured hereinafter defined 
as are indicated by specific premium charge or charges in 
Item 3 of the Declarations." 

And the property damage liability, which I won't read, provides 
the same thing, that is arising out of accidents. 

If we show those facts to you, ladies and gentlemen of the jury, 
we shall expect at the proper time a judgment against this insurance 
company for the total amount of these judgments, plus the $2, 500 damages 
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Mr. Lazarus sustained because this company would not defend him in 
13 this litigation and he had to pay it or incur the liability. Whether 
he could pay it or not is a matter that the evidence will show. 

And I think Mr. Offutt, representing Mrs. Ora Greene Hudson, 
the Administratrix, who holds these judgments against my client, would 
also like to make an opening statement to the jury. 

OPENING STATEMENT IN BEHALF OF PLAINTIFF 

ORA GREENE HUDSON, ADMINISTRATRIX 

MR. OFFUTT. I will make it very brief. 

I might say, Your Honor, Mrs. Hudson somehow got a little 
confused about coming down, and has just come in and is seated here. 
Might I just ask the jury to look at her, and ask if any of them recognize 
or know her ? 

This is Mrs. Hudson right here at the counsel table. (No response) 

And I take it by their silence that none of them know Mrs. Hudson. 

On behalf of Mrs. Hudson, if Your Honor please, Mrs. Ora 
Hudson, the Administratrix of the estate of her husband, the evidence, as 
Mr. Smith has said, will show that she obtained, on behalf of her husband's 
estate, those two judgments, one in March of 1953 in the amount of some 
$6, 000, a sum which will be specifically shown to you at the time, plus 
costs; and also, in March of 1956 -- 1955, I beg your pardon -- in 1955 

14 . She obtained an additional judgment of $15, 000 and costs; and 
of course the other costs which have been stated to you by Mr. Smith. 

And the evidence will show, as Mr. Smith has stated, we 
represent to you, on behalf of the plaintiff, Mrs. Hudson, will show that 


this partnership was in existence prior to the accident; that at the time 


of the accident it had not been actually dissolved, was in the process of 


some disagreement between the partners; and as late as May of 1949 -- 
May 17,1949 -- they were still endeavoring to terminate and wind up the 
affairs of this partnership. 

But the policy which insured this business was one which the 
evidence will show, when the case gets under way and the facts and cir- 
cumstances are before you, that it actually insured Mr. Lazarus as well 
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as Mr. Rubinstein, and that the company knew or should have known, 
certainly the evidence was right there in the premises; and when their 
agent went out to the service station where the business was operated, 
Mr. Wool, that is, the brother of Max Wool, who was the manager of 
the Wool agency, he actually went to the service station and transacted 
business there. And there were evidences in that service station, which 
he had available to him and by which he knew that Mr. Lazarus was 
there, and actually the knowledge was brought to his attention by Mr. 
Lazarus when this policy was issued. 

15 So the evidence will show that Mr. Lazarus was covered. And 
we will ask you at the proper time and the Court will give you instructions 
so that the verdict will be that against the insurance company in this 
case, on behalf of the plaintiffs, against them in the amount of the judg- 
ments and the other costs. 

OPENING STATEMENT IN BEHALF OF DEFENDANTS 

MR. GRAHAM. May it please the Court, ladies and gentlemen 
of the jury, for a case that has been pending for seven years the issues 
are fairly simple. AsI see it, and as the evidence will be presented to 
you, and I think both by the plaintiffs and the defendants, there are only 
three issues involved here: 

The first is, was there a partnership existing between David 


Lazarus and Arthur Rubinstein on September 1, 1948, when the in- 


Surance policy was issued. 


No. 2, did the insurance company who issued the policy have 
knowledge of the existence of that partnership. 

And No. 3, was that partnership in existence on May 3, 1949, 
when the accident happened. 

Now if at the conclusion of this case you feel that all of those 
answers are yes, then we have no reason to be here and the plaintiff 
should recover. 

We will show to you, however, on behalf of Mr. Rubinstein who 
is being sued, and on behalf of my client, Manufacturers Casualty In- 

16 surance Company, that now we know and admit that the answer 
to No. 1 is yes. We will admit that on September 1, 1948, when this 
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insurance policy was issued, Mr. Rubinstein and Mr. Lazarus were 
partners. However, we will show to you and bring forth evidence to you 
that at no time until after this accident occurred did Manufacturers In- 
surance Company ever have knowledge that Mr. Lazarus and Mr. Rubin- 
stein were partners. 

The policy which was issued and was read to you said that all 
partners are covered if the named insured is a partnership. We will 
show to you that Manufacturers issued a policy, not a partnership 
policy, but an individual policy, to Arthur Rubinstein. 

We will show to you that when it was determined that insurance 
policies would be taken out by Mr. Lazarus and Mr. Rubinstein, that 
Mr. Rubinstein called his agent, Max Wool, who is a broker, not em- 
ployed by Manufacturers, having no relations with Manufacturers, and 
he placed his insurance with Max Wool. And Max Wool contacted Manu- 


facturers to write this policy; he contacted other insurance companies 


to issue other policies on this station. 

We will show you that thereafter Max Wool called the agent, 
Mr. Cashman of Heigle Insurance Company, the agent for Manufacturers, 
and ordered the policy to be issued in the name of Arthur Rubinstein. 

17 We will show you thereafter that the agent, as generally is done, 
ordered what is known as a Hooper-Holmes report on this business, be- 
cause it is a person he knew nothing about. Hooper-Holmes, we will 
show you, is a company that regularly makes investigations for insurance 
companies. We will introduce into evidence the very report that Hooper- 
Holmes gave to the Heigle Insurance Agency, whereas Hooper-Holmes 
conducted an investigation which showed that Arthur Rubinstein was the 
only person at the filling station who had an interest. And, based upon 
that, we will show you that the policy was issued to Arthur Rubinstein. 

If necessary, we may have to go forward and show you that for certain 
reasons the company probably would not have insured David Lazarus. 
But we don't want to get into that unless it is necessary. 

But we will show you that at the time this policy was issued, 
Manufacturers Insurance Company knew only of Arthur Rubinstein and 
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insured him as the individual owner of this station, and had no knowledge 


that he had a partner. 
And thereafter the evidence will show that Mr. Rubinstein and 


Mr. Lazarus and Mr. Wool had had some conversations, but at no time: 


_ ‘was Manufacturers Insurance Company ever notified of those conver- 


18 


19 


sations. 

Now then we turn to the third problem, the question of whether 
or not the partnership was in existence at the time of the accident, which 

is May 3, 1949. 

The evidence to be presented by Mr. Rubinstein and by Manu- 
facturers Casualty Insurance Company will show to you, beyond any 
doubt, that there was no partnership in existence on May 3, 1949. We 
will show to you that the partnership ceased during the month of April, 
before the accident occurred. 

We will show that Mr. Lazarus’ daughter married a man by the 
name of J erry Sorrentino and Mr. Lazarus brought him into the station, 
and Mr. Rubinstein said, "Look, if he is going to come in here, Iam 
starving to death but I am not going to starve along with him, " and they 
dissolved the partnership right then. And in spite of the fact that the 
contention is that the partnership existed on May 3, we will show to you 
from the very records of Riggs Bank where the partnership account was 
in existence, and we will bring one of the vice presidents down to prove 
this, that on April 28th, 1949, five days before the accident, Mr. Lazarus 
went into the bank and closed out the account, and he gave a written letter 
to Mr. Aldridge, the vice president of Riggs Bank. The letter will be 
introduced into evidence and it says: 

"Gentlemen: You are hereby notified that Arthur 

Rubinstein is no longer a partner of Amoco Transport 

Service, effective April 26,1949, and you are requested 

to cancel his signature on the account." 

THE COURT: What date? 

MR. GRAHAM. The letter was dated April 28th, to be effective 
April 26th, 1949. 
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THE COURT: How could it be dated April 28th, effective 
April 26? 

MR. GRAHAM. That was the date the letter was dated; but 
that was the date the partnership was cancelled, on the 26th. The letter 
wasn't written until the 28th. 

That letter will be introduced into evidence. 

We will further show to you that Mr. Rubinstein left the station 
and on the 30th day of April went to work for Century Metalcraft Pro- 
ducts, selling Guardian Serviceware. You know, they come to your 
house; they cook a meal for you and you invite your friends in and they 
try to sell the pots and pans to your friends. 

We will show that at the same time or shortly thereafter he went 
to the Navy Yard to apply for reinstatement as an apprentice machinist. 
But before that job was available, he went to the Hecht Company, and on 
May 6th started to work there -- I think he actually started on May 9th-- 
and worked there continuously, starting as a shoe salesman, working up 
to head of the shoe department in Virginia, and later on as manager of 
the entire second floor of the Virginia store. He worked there continuously 
until he went into business at the Shoe Fair down on Connecticut Avenue 

20 in the La Salle. We will show that he was continuously employed 
from April 30, was not in the station going full blast, as you might be 


led to believe, but he was no longer there; and on May 3d he was not 


there. 

THE COURT: You mean who wasn't there? 

MR. GRAHAM. Mr. Rubinstein was not there. 

In the station on the date of this accident Mr. Sorrentino was the 
manager. We will show you that. Mr. Sorrentino is the son-in-law of 
Mr. Lazarus. He is the one that the partnership broke up about. We 
will show you all that, and we will show you further that Mrs. Hudson, 
who is bringing this suit against Mr. Rubinstein today, sued him once 
before, and Mrs. Hudson showed to Mr. Rubinstein -- 

MR. SMITH. I object to that, Your Honor. 

THE COURT: Sustained. That is a legal matter. 
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MR. GRAHAM. Does Your Honor mean I am not entitled to 
prove anything under res judicata to the jury? 

THE COURT. Not to the jury, no -- to me. 

MR. GRAHAM. All right, sir. 

Then after we present this evidence to you, that Manufacturers 
had no knowledge that they were being asked to insure any partner of 
Mr. Rubinstein, at the time the policy was issued, and had no knowledge 
of it thereafter; and when we show to you that whether or not Mr. 


Lazarus was an unknown partner on the date the policy was issued to 


Mr. Rubinstein, when we show that definitely on the date of the 


accident Mr. Lazarus and Mr. Rubinstein were not partners, then 
when we have done that, we will ask for a verdict in favor of the insurance 
company and in favor of Mr. Rubinstein. 

THE COURT. You may be excused, ladies and gentlemen of the 
jury, until 9:45 tomorrow morning. Don't discuss the case amongst 
yourselves or with anybody. 

I have a matter I want to take up with counsel after the jury goes. 

MR. GRAHAM. Your Honor, Mr. Rubinstein's manager is in the 
hospital. May he be excused, and I will call him when I need him as a 
witness? 

THE COURT. Yes. 

(The jurors having left the courtroom:) 

THE COURT. Do I understand that Mrs. Hudson, as adminis- 
tratrix, has recovered two judgments against Lazarus ? 

MR. SMITH. Yes, Your Honor. 

THE COURT. Then how has she any standing to sue here? 

MR. SMITH. Iam sorry. I didn't catch what Your Honor just 


THE COURT. How does she have any standing to sue here? 

MR. SMITH. Well, Your Honor, I have said right along that she 

isn't a necessary party, and I wanted to get her out of the case. 
But fgrsome reason Mr. Graham wants to keep her in. I know what the 
reason is. He wants to prove res judicata against her, whereas he can't 


do it against Lazarus. 
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THE COURT. I don't see how he can keep her in the suit, if she 
already has judgments in her favor as administratrix against Lazarus. 

This is a situation whereby by obtaining the judgments Lazarus 
is duty bound to pay her off, and he is seeking to get the money from you 
as the policy holder. 

MR. GRAHAM. Your Honor, this suit started off as a declara- 
tory judgment. 

THE COURT. I don't know what it started off as. Iam only 
judging what it is today. She has no standing to sue, having obtained 


judgment. She can't get judgments against two separate people. 
MR. GRAHAM. She is claiming to be a third party beneficiary 
under the insurance policy contract. Mr. Lazarus has not satisfied 


the judgments; and until he has satisfied them, he can't collect the money. 
The insurance company can't pay it to him and still be responsible to this 
lady, in a suit against the insurance company as third party beneficiary. 

THE COURT. But she is going out of it this afternoon; so she 

23 can't have any claim against you. Her claim is against Lazarus. 

MR. GRAHAM. She has a claim against the insurance company 
as a third party beneficiary. 

THE COURT. She won't if I dismiss it. 

MR. GRAHAM. All right, sir. 

THE COURT. Now another thing. Why is Rubinstein in this suit? 

MR. SMITH. Your Honor, I have pointed out right along -- if 
Your Honor will just bear with me just a minute, please, sir. I have 
pointed out right along that he has never been anything more than a 
nominal defendant. I came to the Bar when we had declarations and 
everything, and I think, notwithstanding the new rules, you have to name 
people who are on the contract you are suing on. 

Now maybe Iam wrong about it. But at pretrial I sought to dis- 
miss as to Rubinstein. But my opponent wants to keep him in, because 
they are using him as a tool to swing their wheel of so-called res judicata. 
That is why they want to hold Mrs. Hudson in the case. And neither one 
of them belongs in the case, Your Honor. There are only two real parties, 
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and that is Lazarus against Manufacturers, whc he says insured him. 

THE COURT. I think so, too. But of course I can't put him out 
now on Rubinstein's counterclaim. 

24-40 MR. SMITH. Well, I am willing that she be held in as a defen- 
dant on his counterclaim, because hewill never get to first base on it. 
It ought to have been dismissed a long time ago, Your Honor, as frivo- 
lous and premature. 

THE COURT. I will dismiss this suit by Mrs. Hudson as plain- 
tiff. She may remain in as a counter defendant on the counterclaim filed 
by Rubinstein. 

MR. SMITH. Yes, sir. 

THE COURT. In view of your advising the Court that he is only 
a nominal party and your real relief is against the insurance company. 

MR. SMITH. Yes, Your Honor. 

MR. GRAHAM. And this is over my objection, of course. 

THE COURT. Oh yes, surely. 

MR. OFFUTT. I have nothing. 


x * * * * 


44 MR, GRAHAM. Your Honor, an order has been prepared regard- 


ing the dismissal of the case as to the plaintiff Ora Greene Hudson. 
THE COURT. Anything else? 4 
MR. GRAHAM. Yes. I wanted to inquire about this order. I 
understood that the dismissal was to be with prejudice, because as long 


as this judgment is outstanding for the next 12 years, Mrs. Hudson could 
bring another suit. “9 

THE COURT. It is dismissed with prejudice. 

You understand that. 

MR. SMITH. All right, Your Honor. 

THE COURT. I will amend it to contain the phrase “with 


prejudice." 


Is there anything else ? 
* * 
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46 THE COURT. Now while we are on some preliminary matters, 

I think I will get rid of one myself. It has been stipulated that on Sep- 
tember ist, 1948, when the policy was issued, Lazarus and Rubinstein 
were partners. 

MR, GRAHAM. That is not a stipulation , but it is an admission. 

THE COURT. It is an admission. All right. 

Now I am ready to rule on the construction of the policy -- do 
you want to argue it? -- on whether or not at the time it was issued it 
covered Lazarus. It is merely a legal matter. It is nota matter that: 
has to go to the jury. Is there any other evidence to be submitted ‘on it? 

MR, GRAHAM. Your Honor, I think you are going to have to 
hear the testimony as to whether or not the insurance company had know- 
ledge of it. 

47 THE COURT. Iam going to rule now that knowledge is im-_ 
material. So that I will rule now that the policy issued on September 1st, 
1948 to Arthur Rubinstein trading as Transport Amoco Service, under 
"Conditions, "' paragraph 1, that -- 

"The unqualified word 'Insured' wherever used includes 

not only the named Insured but also any partner thereof, if the 

named Insured is a partnership" -- 
applies to Mr. Lazarus, and under the terms of the policy he is covered. 

So the only issue, as I see it, remaining in this case is whether 
or not on May the 3d, is it? 

MR. GRAHAM. May 3d, 1949. 

THE COURT. That they were partners. 

MR. GRAHAM. Yes, sir. 

THE COURT. I take it that we can stipulate, because I can take 
judicial notice of my own records, that judgment was entered in this 
Court on March 13th, 1953 for $6, 050 with interest, and March 26, 1953, 
$137.50, is it? 

MR. SMITH. I have short copies of the judgments, Your Honor. 

THE COURT. Do you want to put those in? 

MR. SMITH. Yes, I intended to. 

THE COURT. All right. 
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48 MR, GRAHAM. Your Honor, I of course at the proper time, 
when it comes time for me to put on my case, will tender the special 
interrogatory to the jury as part of my case. And the form of the 
judgments are material to this case. 

THE COURT. What special interrogatory are you talking about? 

MR. GRAHAM. The special interrogatory which Judge Bailey 
gave to the jury. | . 

THE COURT. On the question of res judicata? 

MR. GRAHAM. No, sir. I am offering that as a form of the 
verdict. After all, to determine whether or not the insurance company 
must pay, you must look at the verdict itself. 

THE COURT. What verdict? 

MR. GRAHAM. The verdict of the jury in the two judgments 
which we are inquiring about. The verdict in those two cases, or in the 
one case, the two verdicts, were against Mr. Lazarus individually and 
not as a partner of Transport Amoco Service Station, and not as a 
copartner with Mr. Rubinstein. 

THE COURT. That is the issue here, isn't it? 

MR. GRAHAM. Yes, sir. So that therefore the insurance 
company, assuming they are required to pay, they are required to pay a 
judgment which is against an insured of theirs. 

49 THE COURT. Iam already holding that the plaintiff Lazarus is - 
an insured of theirs. 

MR. GRAHAM. But not on the date of the accident. You are notruling 
that as a matter of law. 

THE COURT. No, I can't do that, no. That depends upon evidence. 

MR. GRAHAM. So therefore we must also look at the verdict it- 


self. 


THE COURT. I don't think so. I don't think that has anything 
to do with it. | | 


MR. GRAHAM. Well at the proper time I will -- 

THE COURT. All Iam looking at is the only issue left in this 
case, whether or not the partnership existed on May the 3d, 1949. I 
will take judicial notice of the records of this Court as to the judgments 
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and the costs that exist. 

MR. GRAHAM. I of course object to Your Honor doing that. 

THE COURT. I don't know how you are going to object to it. I 
can take judicial notice of my own judgments. 

MR. GRAHAM. All right. I will introduce the verdicts into 
evidence, then. 

THE COURT. Maybe you will. I don't know. 

MR. GRAHAM. I will attempt to. I will make the proffer. 

50 THE COURT. ALI right. 

MR. SMITH. Your Honor, could we have it understood that this 
So-called issue of res judicata won't be discussed by Mr. Graham in 
the presence of the jury? 

THE COURT. That is right. That is a legal matter he can argue, 
but not before the jury. 

MR. SMITH. And if he wants to make a proffer for the record; 
I would like to proffer something to show the whole picture, and we can 
do all of that out of the presence of the jury. 

THE COURT. That is right, because that is a legal question. 

So the only things remaining are the factual question of whether 
or not a partnership existed on May the 3d, 1949, and the legal point of 
whether or not the return of the verdict in the other case was res judi- 
cata. That is it, is it? 

MR. SMITH. We also have to prove the attorneys' fees. 

THE COURT. Oh, I understand that. Sure you do. 

MR. SMITH. And Mr. Graham has also got another issue, that 
this judgment for $15, 000 is excessive. 

THE COURT. I don't know how I can go back of the judgment. 
We will reach that when we come to it. 

MR. SMITH. And whatI intend to do, we have a transcript of 


51 everything which was said before J udge McLaughlin, and I would 


want to put it into evidence to show the regularity of the proceedings. 
THE COURT. Very well. 
MR. GRAHAM. Your Honor,’ there is one issue remaining. I 
won't mention it at this time unless Your Honor wants me to, because it 





103 
goes back to the form of the verdicts. 

THE COURT. You can do it, but not in the presence of the jury. 

MR. GRAHAM. All right, sir. 

THE COURT. Very well. Bring the jury in. 

(The jury now in the box:) 

MR. GRAHAM. Your Honor, Iam making a pest of myself, 
probably; but may it be understood that your ruling as a matter of law 
this morning is over my objection? I want to preserve the record. 

THE COURT. Oh, certainly it is over your objection. 


* cs * * * 


52 MR. SMITH. These are short copies of judgments handed down 


in Civil Action -- 
THE COURT. Has he seen them ? 


(The documents were handed to counsel for defendants. ) 


MR. SMITH. I offer these as short copies of judgments entered 
in Civil Action 4832-50, Ora Greene Hudson, Administratrix of the Estate 
of Garland Hudson, deceased, against David Lazarus, Your Honor. 

MR. GRAHAM. Your Honor, I object to their admission into evi- 
dence. I feel that the verdict is the thing at issue and not the judgment. 

THE COURT. Overruled. They may be received. 


(The copies of short form judgments hereto- 
fore marked for identification as Plain- 
tiff's Exhibits 1 and 2 were received in 
evidence. ) 


MR. SMITH. May I read Plaintiff's Exhibit 1 and 2 to the jury? 

THE COURT: Very well. 

(Plaintiff's Exhibits 1 and 2 were read to the jury by counsel for 
plaintiff Lazarus. ) 

MR. SMITH. Now, Your Honor, I offer in evidence an order of 
this Court in Civil Action 4832-50, in the same case, and I propose to 
read just parts of it dealing with additional judgments. 

53. * * * * * 

MR. SMITH. Ladies and gentlemen of the jury, in this same 

case, Civil Action 4832-50, there is an order signed by the Honorable 
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Jennings Bailey, a Judge of this Court, on the 10th of January, 1955, in 
which it was adjudged, ordered and decreed -- I am reading just the 
pertinent parts of it -- that the plaintiff, that is, Hudson, as Adminis- 
tratrix, have judgment and recover from the defendant, David Lazarus, 
the sum of $72.80, taxable costs of the Clerk of this Court on said appeal. 

The same order further provides that the United States of 
America have judgment and recover from the defendant, David Lazarus, 
the sum of $213.40, being the cost to the United States of the transcript 
of evidence and proceedings paid by the United States -- this judgment 
being entered in accordance with the statute in such case made and 
provided. 

May I pass to Your Honor interrogatories propounded to the defen- 

04 dant, Manufacturers Casualty Insurance Company, and the answers 
thereto, which I would like to read to the jury? (The interrogatories and 
answers were handed up. ) 

THE COURT. Why do you want to put these in? It has already 
been admitted that the policy was issued on such and such a date and on 
that date the partnership existed between Rubinstein and Lazarus. 

MR. SMITH. This covers additional matter, Your Honor -- for 
example, the admission that they refused to defend on these two trials. 

THE COURT. That is conceded too, isn't it? 

MR. GRAHAM. That is admitted in the answer and in the pre- 
trial. 

MR. SMITH. Well, we have, for example, No.18, Your Honor, 
dealing with whether the accident which occurred to Mr. Hudson on May 
3d, 1949 was an accident within the meaning and coverage of this garage 
clause. . 

MR. GRAHAM. We admit that. 

* * : * 

61 DAVID LAZARUS, 
the plaintiff, called as a witness by his counsel and being first duly Sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
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BY MR. SMITH: 

Q. Will you state your full name? A. David Lazarus. 

Q. And how oldare you? A. Fifty. 

Q. And where do you live? A. 5802 Third Place, Northwest, 
Washington, D. C. 

Q. And how long have you been a resident of the District of 
Columbia? A. Since 1913. | 


Q. Did there come a time when you went into business with 


Arthur Rubinstein? A. Yes, sir. 

Q. And when was that? A. Well, I didn't bring the dates with 
me; but some time in 1948, I presume. 

Q. Canyou fixthe date a little more definitely than that? A. I 


didn't bring anything to tell me, no, Sir. 

Q. Is Arthur Rubinstein related to you in any way? A. Yes, Sir. 

Q. How? A. Through marriage. 

Q. What sort of a business did you go into with Rubinstein in 
1948? A. We opened up the Transport Amoco Gasoline Station. 

Q. And had Rubinstein been in the gasoline station business prior 
to that time? A. Yes, sir. 

Q. But you had no interest in his previous station? Is that right ? 
A. That is correct. 

Q. And what business arrangement did you make with Rubinstein? 
A. He told me that he was closing up his other station, he didn't have 
any money, but he wanted to continue in another station, and he needed 
all the money to go into that business, which I provided. 

Q. What was the relationship between you two? A. A partner- 
ship agreement. We went to the American Oil Company and signed part- 
nership papers. 

Q. Outside of the papers you signed with the American Oil 
Company, was the partnership agreement ever put in writing? A. No 
more than that, no, sir. 

Q. And was there any discussion about the division of the profits 


and losses? <A. Yes, sir. 
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63 MR. GRAHAM. Your Honor, I object to all this, which would be 
hearsay against the Manufacturers Casualty Insurance Company, the 
defendant in this case. 

THE COURT. Overruled. This is between Rubinstein and 
Lazarus. 

MR. GRAHAM. Yes, sir; but not between Rubinstein and 
Manufacturers or Lazarus and Manufacturers. 

THE COURT. No; but it is offered as showing what were the 
terms of the partnership, which you admitted existed. 

BY MR. SMITH: 

Q. What was the agreement between you and Rubinstein with 
respect to profits and losses, as partners? A. Well, as partners, to 
share everything. We discussed everything that there is in partner- 
ships, as profit and loss. 

Q. Well, to share how, Mr. Lazarus? A. Share how? 

Q. Yes. 

THE COURT. How much were you to get of the profits? 

THE WITNESS. Hifty per cent, sir. 

THE COURT. And how much were you to pay of the debts? 

THE WITNESS. Fifty per cent, sir. 

BY MR. SMITH: 


@. And I understand that the same proportion of profit and loss 
was to be paid by Rubinstein? Is that correct? A. Correct, sir. 
@. Now did the partnership open a bank account? A. Yes, sir. 


Q. And where? A. Riggs Bank, 7th and I Street, Northwest, 
Washington, 


MR. SMITH. May I have this marked, please? 


(Application for partnership was marked 
for identification as Plaintiff's Exhibit 
No. 5.) 


(The exhibit was handed to counsel for defendant. ) 

MR. GRAHAM. May it be understood, Your Honor, that my ob- 
jection as to the hearsay of the existence of any private agreement to 
the partnership will continue through all this tesimony, so it will not be 
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necessary for me to make individual exceptions and objections? 


THE COURT. What hearsay are you referring to? Do you mean 
it is hearsay for one partner to testify what the partnership agreement 
was ? 

MR. GRAHAM. Yes, sir, as to the defendant in this case. 

65 THE COURT. Which defendant ? 

MR. GRAHAM. There is only one defendant in this case. 

THE COURT. I thought there were two defendants in this case. 

MR. GRAHAM. I understood Mr. Rubinstein was dismissed. 
Maybe I am mistaken. 

THE COURT. Did you dismiss as to Rubinstein? 

MR. SMITH. There seems to be a difference of opinion. Your 
Honor mentioned the thing. 

THE COURT. I knew you weren't asking for any damages from 
Rubinstein and that he was named as a nominal defendant. 

MR. GRAHAM. And you dismissed as to him. 

THE COURT. I thought I dismissed as to Mrs. Hudson. Did I 
dismiss as to him, too? 

MR, GRAHAM. Yes, sir. 

THE COURT. Well, this testimony isn't binding on your defen- 
dant. This testimony only goes to show the condition of the partnership, 
which you admitted existed on the date _—the policy was issued. 

MR. GRAHAM. All right, sir. 

BY MR. SMITH: 

Q. Mr. Lazarus, I show you what purports to be a photstat of 

an application for partnership account and ask you if you can identify that. 
66 A. This says "authorization for partnership account." 

Q. Iask you, Mr. Lazarus, if you can identify it. A. Yes, sir. 

Q. What is it? A. Authorization for partnership account, Amoco 
Transport Service, David Lazarus and Arthur Rubinstein. 

Q. The signature "Davis Lazarus" there, is that your signature ? 
A. Correct, sir. 
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Q. And "Arthur Rubinstein", that was signed by him? Is that 
right? A. We were both there together, yes, sir. 

MR. SMITH. I offer this in evidence, Your Honor. 

(The exhibit was handed up.) 

THE COURT. Have you seen this ? 

MR. GRAHAM. Yes, sir. It was admitted at the first trial, the 
original. That is a photostat. I have no objection, provided it doesn't 
bind Manufacturers Casualty. 

THE COURT. It only goes to the existence of the partnership. 


(The application for partnership, hereto- 
fore marked for identification as Plain- 
tiff's Exhibit No. 5, was accordingly 
recieved in evidence. ) 


67 MR. SMITH. May I read this, Your Honor, to the jury, and also 
show it to them when I get through? 

THE COURT. Yes. 

(Plaintiff's Exhibit No. 5 was read to the jury by Mr. Smith, and 
then handed to the jury. ) 

aK * . x * 

MR. SMITH. In deference to Your Honor's ruling, may I ask 
whether any action has been taken to dissolve that partnership ? 

THE COURT. Yes, you can. 

BY MR, SMITH: 

Q. Had any action been taken to dissolve that partnership 
through May 3d, 1949, that is, the partnership between you and Rubin- 
stein to operate the Transport Amoco Service Station? A. We talked 
about it several times; but actually nothing took place except when he 
brought a letter around to me. 

68 Q. Iwill ask you the question again, Mr. Lazarus, and ask you 
to just answer my question. Had any action been taken to dissolve the 
partnership between you and Rubinstein through May 3d, 1949? A. Not 
before the third, no, sir. 

Q. Was any action taken on May 3d,.1949? A. Not on that parti- 


cular date, no, sir. 
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THE COURT. When was the first action taken to dissolve the 
partnership? 

THE WITNESS. After the accident, sir. 

THE COURT. What was done? 

THE WITNESS. His lawyer brought a letter around and told me if 
I wanted my station back, for me to -- that if I wanted the station, to 
sign this letter. AndI said, "Well, this doesn't look right to me." 

MR. GRAHAM. If Your Honor please, I object. 

THE COURT. I sustain the objection. 

Just tell me what act was done after the accident to dissolve the 
partnership. 

THE WITNESS. He gave me the whole place, sir. 

THE COURT. No. What action was taken by either you or 
Rubinstein after the accident to dissolve the partnership? 

THE WITNESS. I didn't do anything, sir. 

69 THE COURT. What did he do? 

THE WITNESS. He gave me a letter. 

THE COURT. What kind of a letter ? 

THE WITNESS. I don't remember the exact words; but it said 
that we discussed about the accident, and his lawyer told me I was fully 
covered by insurance. 

MR. GRAHAM. Your Honor, I object. 

THE COURT. I sustain the objection. 

MR. GRAHAM. And ask that the answer be stricken and the 
jury instructed to disregard it. 

THE COURT. If you don't answer these questions, there isn't 
anything I can do about it. . 

THE WITNESS. Yes, sir. 

THE COURT. Your counsel has told you to answer the questions. 

THE WITNESS. Yes, sir. 

THE COURT. All you have to do is answer the questions. 

THE WITNESS. Yes, Sir. 

THE COURT. What did Rubinstein do after the accident to dis- 


solve the partnership? Your answer to that was he brought you a letter. 
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THE WITNESS. Yes, sir. 

THE COURT. What did you do? 

THE WITNESS. I signed it, sir. 

THE COURT. And was the partnership then dissolved ? 

THE WITNESS. Yes, sir. 

THE COURT. And what was that date? 

THE WITNESS. Well, sir, may I say it wasn't ever dissolved. 
We didn't do anything about it. I just took over. 

THE COURT. What do you mean, you just took over? Rubinstein 
never came back there any more? 

THE WITNESS. That is correct, sir. 

THE COURT. Well then wasn't the partnership dissolved? 

THE WITNESS. I presume so, yes, sir. 

THE COURT. When you signed the letter, do you recall the date 
of the letter? 

THE WITNESS. It was about the 15th of May, sir, around that 
particular date. 

BY MR. SMITH: 

Q. Of what year? A. The year of the accident, which I don't 
recall. I think it was 1949, sir. I don't remember the year of the acci- 
dent; it has been so long. It was a few days after the accident, I would 
Say, about 10 or 12 days after the accident. 

THE COURT. The accident was May 3d? Right? 

MR. SMITH. May 3d, 1949. 

THE COURT. Didyou work at the station on May the 3d, 1949? 

THE WITNESS. Yes, sir. 

THE COURT. Did you work there May 4th, 1949? 

THE WITNESS. Yes, sir. 

THE COURT. What was Rubinstein doing on May 3d and May 4th? 

THE WITNESS. We checked the stock. 

THE COURT. I didn't ask you what "we'' were doing. I asked 
you what Rubinstein was doing on May the 4th and May the 5th. 

THE WITNESS. Hanging around. 
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THE COURT. Hanging around. Was he working? 

THE WITNESS. No. We had been arguing about this accident. 
He would catch a customer, when someone drove up. 

THE COURT. And fill up the tank? 

THE WITNESS. Yes, sir. 

THE COURT. Were any profits split on May the 4th? 

THE WITNESS. I don't think there was any profits, sir. 

THE COURT. Were any profits split on May the 3d? 

THE WITNESS. I can't recall any profits there. 

THE COURT. Were any debts paid by Rubinstein on May the 3d 

or May the 4th? 

THE WITNESS. Yes, sir; we owed -- 

THE COURT. No, not what you owed. Did Rubinstein stand half 
the expenses on May the 3d and May the 4th? 

THE WITNESS. Yes, sir. 

BY MR. SMITH: 

Q. Mr. Lazarus, would you explain what if anything you did in 
the management or the operation of the service station? A. I went out 
and got accounts, and I got several big accounts. I got individual 
accounts. Shall I name any accounts that I got? 

Q. No, you need not go into that. You are talking about trucking 
accounts to buy gasoline? A. Yes, trucking accounts to buy gasoline -- 
fleets -- yes, Sir. 

Q. Yes. And what else did you do? A. I took the money to the 
bank. I waited on customers. I saw that the place was run correctly. 
Any advice Rubinstein wanted to know, he always would ask me, and he 
never would do anything unless he did tell me. 

Q. What about drawing checks on the Riggs Bank account ? 

Who did that? A. Either one of us could sign, sir. 

Q. Did you sign some of the checks? A. Yes, sir. 

Q. And what were they for? The operating expenses? A. 
Yes, sir. 

Q. And as I understand it, this Transport Amoco Service Station 


was located at only one location, and that is 1231 New York Avenue, 
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Northeast. Is that right? A. You are correct, sir. 

Q. Now what work did Rubinstein do at the station? A. He was 
the manager. 

Q. And in what hours was the station open? A. I would say 
from 8 -- @ to 9 +- and then later on we opened from 8 until 11, at night. 

Q. You mean from 8 o'clock in the morning until late at night 
the station stayed open? A. Yes, sir. 

Q. And who else was working at the station besides you and 
Rubinstein? A. Willie Harris. 

Q. Is Willie Harris the driver who was involved in this accident 
on May the 3d, 1949? A. Yes, sir. 

Q. And he was an employee of Transport Amoco Service? A. 


Yes, sir. 
Q. Who else was working there? A. We had half a dozen boys-- 
men -- at different times, working in the station. Do you want the names? 


74 Q. No, I don't want the names. But were there any other outside 
people who came in and operated the station while both: you and Rubinstein 
were away from it? A. No, sir. Usually Rubinstein or I was there. 

Q. Well did you have a man by the name of Beam who came in 
sometimes? A. He worked there, yes, sir. 

Q. And what didhe do? A. The same thing that Willie Harris 
did -- gasoline attendant. 

Q. And did you also have a son-in-law named Jerry Sorrentino, 
who worked at the station? A. Yes, I did. 

Q. During what period of time did he work there? A. Well, 
just like I didn't remember the date the station was opened, I don't re- 
call his dates; but he did work there while it was in operation. I don't 
have the dates before me. 

Q. Well, about how long was it? A. I would say he worked there 
four or five months before the accident. 

Q. And did he work there after the accident? A. No, sir. 

Q. And is he still your son-in-law? A. Oh no. 

Q. Well, what happened? A. He was divorced during the same 





113 
year that the accident took place. 
Q. That is 1949? A. I would say it was about that year. I don't 


recall the exact date. 


Q. And have you ever seen Jerry Sorrentino since that time? 


A. No, sir. I don't guess we ever will, because he owes my daughter 
quite a bit of allotment -- I guess they call it "allotment" -- alimony, 
rather. Excuse me. 

Q. And, as I understand, you haven't seen Sorrentino since 1949. 
Is that correct? A. That is about the date, yes, sir. 

MR. SMITH. May I have this marked, if Your Honor please? 


(Garage liability policy was marked for 
identification as Plaintiff's Exhibit No. 6. ) 


MR. SMITH. I understand, Your Honor, that the execution and 
delivery of that policy has been admitted. 

THE COURT. I think so. 

(The policy was handed to counsel for defendant. ) 

THE WITNESS. Your Honor, may I add one more thing I did 
forget? 

76 MR. SMITH. Mr. Lazarus, please wait. 

THE WITNESS. Oh. 

MR. SMITH. Your Honor, I offer in evidence Plaintiff's Exhibit 
6, garage liability policy issued by Manufacturers Casualty Insurance 
Company. 

THE COURT. Very well. 


(The garage liability policy, heretofore 
marked for identification as Plaintiff's 
Exhibit No.6, was received in evidence. ) 


MR. SMITH. And may I read the pertinent portions of it to the 


THE COURT. Yes. 

MR. SMITH. Ladies and gentlemen, Plaintiff's Exhibit 6 -- 

MR. GRAHAM. Your Honor, in view of your ruling, as a matter 
of law, I don't think those portions need be read to the jury. I have no 
objection to it, but I think it will speed the trial not to if it isn't necessary. 
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THE COURT. I don't think it is necessary. 

MR. SMITH. Well, Your Honor, there is a provision in here 
about the obligation of the indemnitor to defend any action brought. So 
we have to get that before the jury. 

THE COURT. Very well. I think you ought to give the effective 
dates of the policy, too. 

MR. SMITH. Yes, Your Honor. 

77 Ladies and gentlemen of the jury, this policy I have just referred 
to was issued on September 1, 1948, to run from 12:01 a.m. on 
September 1, 1948 to September 1, 1949 -- "Garage Liability Policy, 
Manufacturers Casualty Insurance Company, Philadelphia, Pennsylvania, 
Insuring Agreement." 

This contains a provision -- 

"To defend in his name and behalf any suit against the 

Insured alleging such injury or destruction and seeking damages 

on account thereof, even if such suit is groundless, false or 

fraudulent; but the Company shall have the right to make such 
investigation, negotiation and settlement of any claim or suit 

as may be deemed expedient by the Company." 

Your Honor, may I read the purpose of the insurance, under the 
policy? I know Your Honor has ruled on it. 

THE COURT. Ihave already ruled on it; so I don't think it is 


necessary. 
* * * 


78 (Letter September 16, 1948 from American 
Oil Company was marked for identification 
as Plaintiff's Exhibit No. 7.) 


BY MR. SMITH: 
Q. I show you Plaintiff's Exhibit 7 for identification and ask you 
if you know what that is. 
MR. GRAHAM. May I see that, Your Honor? 
THE COURT. Yes, you can, before he introduces it. 
(The letter, Plaintiff's Exhibit No. 7 for identification, was 
handed to counsel for defendant.) . 
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MR. GRAHAM. I have no objection to that, Your Honor. 
BY MR. SMITH: 
Q. Do you identify that? A. Yes, sir; I can identify that. 
Q. Whatis it? A. This is a dealer agreement from the Amoco-- 
American Oil Company -- for Arthur Rubinstein and David Lazarus, and 


has the correct date on it when the business started. 


Q. And is that your signature, "David Laz.arus"? A, It certainly 


is, sir. 

Q. And is that Arthur Rubinstein's signature at the bottom? A. 

79 Well, Iam Sure we were there together and signed it, yes, sir. 

MR. SMITH. I offer this in evidence, Your Honor. 

THE COURT. There is no objection, I understand ? 

MR. GRAHAM. No objection, Your Honor. 

THE COURT. Very well. 

MR. GRAHAM. That goes back to September, 1948, and we have 
admitted the partnership was in existence then. 

THE COURT. Very well. 


(The letter from American Oil Company, 
heretofore marked for identification as 
Plaintiff's Exhibit No. 7, was received in 
evidence. ) 


* * * * 
MR. GRAHAM. Your Honor, may we come to the bench while 
the jury is looking at that? 
THE COURT. Yes. 
(At the bench:) ; 

80 MR. GRAHAM. My only question at this time, since Mrs. 
Hudson has been dismissed from the case, is to ascertain whether or 
not Mr. Offutt is appearing here on behalf of the plaintiff, Mr. Lazarus, 
Since he represented Mrs. Hudson only. 

MR. SMITH. Your Honor, I asked him to stay and help me in 
this case. 

THE COURT. There is still the counterclaim against Mrs. 
Hudson, anyway. 
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MR. GRAHAM. But it isn't being tried now, Your Honor. 

THE COURT. You object to his sitting in? 

MR. GRAHAM. No. I want to know what his status is, because 
there are certain admissions, judicial declarations, I intend to offer into 
evidence. 

THE COURT. Right now I understand he is assisting Mr. Smith. 

MR. OFFUTT. And since the counterclaim is still pending, I 
think her counsel should still stay in court. 

THE COURT. But he is not going to put in any evidence on the 
counterclaim until we dispose of this matter. 

MR. GRAHAM. I see. 

* * * 

82 JOSEPH LURIA, 
called as a witness by counsel for plaintiff Lazarus and being first duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 


Q. Would you state your full name? A. Joseph Luria. 
x x * * 


Q. How long have you been a member of the Bar of the District 
of Columbia, Mr. Luria? A. Since 1939. 


Q. And you have been in active general practice since then? 


A. Except for four years in the service, yes. 

Q. And you have a law partner? A. Yes, I do. 

Q. And what is his name? A. William R. Lichtenberg. 

Q. Did there come a time when both you and Mr. Lichtenberg 

83 became counsel for David Lazarus in Civil Action 4832-50 in this 

Court? A. If that is the Hudson case, yes. I don't recall the number of it. 

Q. You two lawyers became counsel for Lazarus in a suit that 
was originally instituted by Garland Hudson and was thereafter continued 
by Ora Greene Hudson as administratrix of his estate? Is that right? 
A. That is correct. | 

Q. And will you state in considerable detail, but not too much 
detail, what services you rendered, you and Mr. Lichtenberg rendered, 
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on behalf of Lazarus in the defense of Civil Action 4832-50. Would you 
first state when the service began and when it ended? A. MayI refer 
to this file? 

Q. You are referring to the original file in Civil Action 4832-50? 
Is that right? A. Yes, sir; Iam referring to our office file. 

Q. Oh. A. And may I say that the original suit that was filed 
was No. 4079-50, by Garland Hudson against David Lazarus. And in- 
cidentally may I also say at that point that was in -- the summons only 
says 1950. It was apparently in September or October of 1950. Mr. 
Lichtenberg handled it at its inception. And that was filed by Mr. T. 
Edward O'Connell, who was then counsel for the plaintiff. 


84 At a later date and after some conversations between Mr. 


Lichtenberg and Mr. O'Connell, the suit was changed to include other 
defendants. And at that time, according to this file, Mr. Lichtenberg 
filed answers and also a motion to implead the insurance carrier for 
Mr. Lazarus and his associate, Mr. Rubinstein. And there was consi- 
derable time and effort and court appearances made n connection with 
that motion, which was eventually denied and the insurance company was 


not allowed to be impleaded in the case. 
* * k * 


85 Well, whatever you did. You just mentioned the first trial, and 


86 


on that trial you defended David Lazarus? Is that right? A. I appeared 
through the whole trial representing Mr. Lazarus for the full period. 
After the trial, in which there was a judgment rendered against 
Mr. Lazarus, there were various motions, on which I appeared and 
argued, and also prepared pleadings on -- motions for new trial and 
motions to have certain other elements of damage included in the verdict. 
THE COURT. Wait a minute. You represented Lazarus. 
THE WITNESS. Yes, sir. 
THE COURT. And you filed a motion to have other items of 


damage included in the verdict? 
THE WITNESS. No, I didn't mean to say, if I did say, I filed 


motions. I appeared on those motions. 
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THE COURT. You say you didn't? 

THE WITNESS. No, sir; I didn't mean I filed them. We 
appeared in opposition to motions to add other elements of damage. We 
argued on a motion for new trial at the same time. 
| All the motions were denied and the matter was then appealed. 
We did not appear in the appeal of the case and took no part in the pro- 
ceeding before the Court of Appeals. 

After the Court of Appeals had ruled in this matter, it came 
back to this Court for further trial, and we attempted to withdraw from 
the case at that time. And I can't recall whether there was actually any 


argument on the motion. In any case, our record here shows we with- 


drew the motion, and we did appear at the second trial, at which time 


there was a consent verdict, after considerable discussion, entered for 
$15, 000. 
BY MR, SMITH: 
Q. And ‘was a jury impaneled in that second trial? A. Mr. 
Smith, I really don't remember. 
THE COURT. The records here show there was a jury impaneled. 
MR. SMITH. Yes, Your Honor. 
87 BY MR. SMITH: 
Q. And do you recall it was before Judge McLaughlin in this 
Court? A. Yes, it was before Judge McLaughlin. 
Q. Have you performed any other services in connection with 
that case? A. I think not, since that time. 
* * * *x 
Q. Iask you, Mr. Luria, what would be a fair and reasonable 
amount for the services that you and Mr. Lichtenberg rendered to David 
Lazarus in connection with the court proceedings you have just men- 
tioned. 
x * ss * 
88 THE WITNESS. I would say $2500 would be a fair and reasonable 


fee in this matter. 
* 
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BY MR. GRAHAM: 
Q. The previous suit you mentioned, Mr. Luria, 4079-50, who 


was the plaintiff in that case? A. I think it was Garland Hudson -- yes, 
sir, Garland Hudson. 

Q. And who were the defendants? A. Just David Lazarus. 

Q. And whom did you represent, or whom did your office 
represent? A. Mr. Lazarus. 

Q. Now then, did there come a time when your office represented 
Mr. Lazarus in a second suit that was filed that superseded the first 
one? A. That is correct. 

THE COURT. What do you mean, that superseded the first one? 

MR. GRAHAM. I understood him to say the first case, Mr. 
Lichtenberg took it, and then the plaintiff's attorney either dismissed or 
withdrew it and filed a second case. 

THE COURT. Who did that ? 

MR. GRAHAM. The plaintiff's attorney, Mrs. Hudson's attorney 

at that time. 

THE COURT. The first suit was withdrawn? 

THE WITNESS. The first suit was dismissed, according to my 
recollection. There is nothing in here that shows, precisely; but Iam 
positive it was dismissed. 

THE COURT. That is the one against Lazarus alone? 

THE WITNESS. That is correct. 

THE COURT. And the new suit was filed? 

THE WITNESS. Yes, sir. 

BY MR. GRAHAM: 

Q. Who was the plaintiff in the new suit? A. Ora Greene 
Hudson, Administratrix. 

Q. And who were the defendants? A. Arthur Rubinstein and 
David Lazarus, co-partners, defendants 1 and 2; Samuel Juster, No. 3; 
and Calvin C. Juster, No. 4. 

Q. You say Mr. Rubinstein and Mr. Lazarus were sued as co- 


partners in that suit? A. That is correct. 
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Q. And for whom did you appear? A, Mr. Lazarus. 
Q. And who defended Mr. Rubinstein? A. You did. 
Q. Did you file an answer on behalf of Mr. Lazarus? A, Iam 


Sure we did, sir. Iam sure it is in here. 
94 Q. And in your answer, sir, did you claim that Mr. Lazarus 
was aco-partner of Mr. Rubinstein? 

MR. SMITH. I object, Your Honor. It has nothing to do with 
the direct examination of this witness. 

MR. GRAHAM. I will make him my own witness for this purpose, 
if that is the grounds of the objection. 

THE COURT. Go ahead. 

MR. SMITH. I still object to it, Your Honor. 

THE COURT. He is making him his own witness, I can't stop 
him from doing that, can I? 

MR.SMITH. It seems to me the question is totally irrelevant. 

THE COURT. I will allow it. 

MR. SMITH. And he is driving at the same matter Your Honor 
Says is a question of law to be taken up with the Court. 

THE COURT. Not necessarily. There is an issue on whether or 
not on May 3d a partnership was in existence. And the question of res 
judicata is for me. 

THE WITNESS. Iam trying to find my answer, Mr. Graham. 

I must have skipped it here somewhere. 
BY MR. GRAHAM: 

Q. Can you answer that from the best of your recollection, Mr. 

Luria? A. No, I can't, because I didn't prepare it at that time, and I 
95 don't remember what it said. 

Q. Well, at pretrial did Mr. Lazarus claim he was Mr. Rubin- 
stein’s partner on May 3, 1949? A. There again, I will have to look at 
the pretrial statement. 

Q. Do you have a copy of the pretrial statement? A. I believe 
Ido. I have lots of papers. 

THE COURT. Do you have the file in that case? 

MR. GRAHAM. I have it. 
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THE COURT. Well, let's have the file. (The file was handed up.) 
THE WITNESS. In the copy of the pretrial statement in my file, 
there is no claim either way, that there was or wasn't a partnership. It 


wasn't mentioned. 
MR. GRAHAM. May I see the Court's pretrial statement ? 
THE COURT. The pretrial statement says that the defendant No. 
2, which is Lazarus, enters a general denial, has no information as to 
the accident or injuries alleged, or as to ownership of the automobile 
involved, denies negligence on his part, denies that the operator of the 
automobile was his agent, and avers that the plaintiff's injuries, if any, 
were caused by decedent's sole or contributory negligence. 
The defendant No. 2 claims that prior to and on the date of the 
accident he and defendant No. 1 were co-partners doing business as the 
96 Transport Amoco Service and operated a partnership business, 
an automobile service station at 1231 New York Avenue, : Northeast; 
that both of said partners actively engaged in the business on September 
1, 1948. 
Is that what you want to know? 
MR. GRAHAM. Yes, sir. 
BY MR. GRAHAM: 
Q. Is that the allegation that you made on behalf of Mr. Lazarus? 
A. Yes, sir. I didn't read far enough down. | 
Q. Now, sir, in that suit did Mr. Rubinstein deny that he was a 
partner of Mr. Lazarus? A. Yes. | 
MR. SMITH. I object, Your Honor. Now we are getting into the 
very matter -- 
THE COURT. I will sustain the objection to what Rubinstein did. 
* *x * * 
BY MR. GRAHAM: 
Q. Mr. Luria, did you after the trial file a motion -- 
MR. GRAHAM. May I see the file a moment, Your Honor ? 
BY MR. GRAHAM: 
Q. Mr. Luria, after the decision of the jury in Civil Action 
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4832-50, did you on behalf of the defendant David Lazarus file a motion 


98 


for new trial or in the alternative judgment non obstante veredicto? 


A. Yes, sir, I think I did. 
MR. GRAHAM. May I show this to him, Your Honor? 
THE WITNESS. (Being shown) Yes, sir. 
BY MR. GRAHAM: 
Q. And at the time you filed that were you appearing as attorney 


for Mr. Lazarus? A. Yes, sir. 

Q. And would you tell us the basis for your motion for new trial 
or judgment non obstante veredicto ? 

MR. SMITH. I object, if the Court please. 

THE COURT. Sustained. 

MR. GRAHAM. Sir? 

THE COURT. Sustained. 

MR. GRAHAM. I submit, Your Honor, that is admissible into 
evidence as a judicial declaration against interest on behalf of Mr. 
Lazarus. 

THE COURT. Something done for him? 

MR. GRAHAM. Yes, sir, by counsel. 

THE COURT. I will sustain the objection. Proceed. 

Well, let me see it. What has this got to do with it, anyway? 
Do you want to put this in? 

MR. GRAHAM. Yes, sir. 

THE COURT. I don't think you ought to object to it. 

MR. SMITH. I don't even know what it is, Your Honor. (The 
file was handed. ) 

I object to this, Your Honor. It touches the very matter Your 
Honor has already warned counsel, as a matter of law, and is putting a 
false issue before the jury. 

THE COURT. No, it doesn't. I will admit it, because it says he 
claims the verdict was improper because the defendants Lazarus and 
Rubinstein were sued as a partnership entity and not as an individual. 
That is all it says, for what it is worth. 





123 

MR. GRAHAM. May I have him read it, then, Your Honor? 

THE COURT. I have just read it. We won't read it twice. 

* * * * 

THE COURT. You asked for new trial because the suit had been 
filed in the name of the partners and not as individuals. Why did you 
make that claim? 

THE WITNESS. Your Honor, at this time I don't know. I don't 
remember. 


THE COURT. Do you have any notes in your file that show the 


reason for filing it? You submitted points and authorities in support of 


your motion, didn't you? 

THE WITNESS. Yes, I did, sir. And the points and authorities 
do not seem to go to that point at all. 

THE COURT. So you don't have any independent recollection of 
why you put that in? Right? 

THE WITNESS. No, sir, not at this time. 

* * * 

103 BY MR. GRAHAM: 

Q. Mr. Luria, did you or your office request that Manufacturers 
Insurance Company, through my office, represent Mr. Lazarus in the 
defense of the suit brought against him and Mr. Rubinstein by Ora 
Hudson? A. I believe so, yes, sir. 

Q. And did my office, on behalf of Manufacturers, decline to do 
so? A. Yes, sir. 

Q. And thereafter you continued to represent Mr. Lazarus? 
A. That is correct, sir. 

* * * 

WILLIAM R. LICHTENBERG, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 
Q. Would you state your full name. A. William R, Lichtenberg. 
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Q. And how long have you been a member of the District of 
Columbia Bar? A. Thirty years. 

Q. And do you have a partner, Mr. Joseph Luria? A. I do. 

Q. Did there come a time in 1950 when you undertook the 
representation of David Lazarus in pending cases in the District Court 
here in which either Garland Hudson or Ora Greene Hudson, as ad- 

106 ministratrix of his estate, prosecuted an action against Lazarus 
and Rubinstein? A. Yes. 

Q. Would you tell His Honor and the ladies and gentlemen of the 
jury in considerable detail, but not too much, what services you ren- 
dered from 1950 or in connection withthat litigation? 

a * x * 

A. *** At the time I believe Ihad some correspondence with Mr. Brault-- 
Albert Brault -- who represented the insurance carrier, Manufacturers 
Casualty Insurance Company, wherein they had refused to defend the de- 
fendant Lazarus. And after the other suit was filed we had some corre- 
spondence, in addition to conversation. They had refused to defend Mr. 
Lazarus. 

* * 

110 BY MR. SMITH: 

Q. Have you a rough estimate there as to how many manhours 
you and Mr. Luria put in this long case? A. My best judgment is that 
we together spent at least 150 man-hours in this case. 

Q. And what would you say would be a fair and reasonable fee 
for the services that both of you rendered in that case? A. I have dis- 
cussed this with Mr. Luria before we came to court this morning. We 
came to the definite conclusion that the fee we fixed, $2500, was a fair 
and reasonable fee for the services rendered. 

* * * 

121 DAVID LAZARUS 
having been previously sworn, resumed his testimony further as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 
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Q. I show you an exhibit for identification No. 8, Mr. Lazarus, 
and ask you if you have ever seen that before? 

MR. GRAHAM. May I see it, your Honor? 

MR. SMITH. Oh, Iam sorry. (Document handed to Mr. Graham) 

MR. GRAHAM. I have no objection to that, your Honor. We 
admit that they were partners at the time of the issuance of the policy. 

THE COURT. Very well. 

MR. SMITH: I offer it in evidence but I do want to have the witness 
explain what was done with it. 

BY MR. SMITH: | 

Q. What was done with that notice? A. This was hung on the 
wall, I presume, from the first day of business, where everyone should 
look at it or had to look at it. 

122 Q. You mean on the wall of the office at the service station? 

A. There was no office. You just walk right in and that was it. 

Q. May I read this to the jury in part? 

"District Unemployment Compensation Board, 

"Washington, D. C. 

"Arthur Rubinstein and David Lazarus trading as Transport 

Amoco Service, 1231 New York Avenue, Northeast, Washington 

2, D. C. 

"Notice to Workers: Your employer is subject to the 

District of Columbia Unemployment Compensation Act and is 

registered with this Board." 

There are other statements which I will not read. May I show it 
to the jury, your Honor? 

THE COURT: Very well. 

(Exhibit 8 was shown to the jury. ) 
MR. SMITH: Would you mark this, please? 
DEPUTY CLERK: Plaintiff's exhibit 9 for identification. 


(Copy of telegram is marked for identi- 
fication Plaintiff's Exhibit No. 9. ) 


BY MR. SMITH: 
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Q. Mr. Lazarus, I show you what purports to be a confirmation 
123 copy of the plaintiff's exhibit 9 and ask you if you have seen that 


before ? 
MR. GRAHAM: May I see it, your Honor? 
MR. SMITH: I am sorry. 
BY MR. SMITH: 
Q. Have you seen this before, Mr. Lazarus? A, Yes, sir, I 
sent this to our insurance agent, Mr. Wall. Should I read that it says? 
Q. No, was it a copy of a telegram you sent? A. I sent this to 
. Mr. Wool, yes, sir. 
Q. And was there another telegram you also sent to Manu- 
facturers? A. Manufacturers Trust Company, yes, sir. 
MR. SMITH: May I have this marked as plaintiff's exhibit 10. 
DEPUTY CLERK: Plaintiff's exhibit 10 for identification. 


(A document is marked for identification 
plaintiff's Exhibit 10. ) 


BY MR. SMITH: 

Q. I show you for identification plaintiff's No. 10 and ask you 
what that is? 

MR. GRAHAM: May I see it, your Honor? 

MR. SMITH: It is exactly the same as the other one except it is 
addressed to Manufacturers. 

124 BY MR. SMITH: 

Q. Have you seen that before? A. I copied this name Manu- 
facturers Casualty Insurance Company off of the insurance policy and 
sent this telegram to them, yes, sir. 

MR. SMITH: I offer both 9 and 10 in evidence, your Honor. 

THE COURT: Any objection? 

MR. GRAHAM: No, sir. 

THE COURT: Very well. 


(Plaintiff's exhibits 9 and 10 previously 
identified were received in evidence. ) 


MR. SMITH: May I read it, your Honor? 
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They are substantially identical, one is with regard to Max A. 
Wool, Complete Insurance Service, Albee Building, Washington, D. C. 

The other is addressed to Manufacturers Casualty Insurance 
Company, Philadelphia, Pa. Both dated March 11, 1955. 

Both read: "Please notice because I have a court case pending 
involving my insurance purchase from your firm, I desire to have your 
lawyer represent me and you take care of all my expenses involved in 
this matter. 


"David Lazarus, Partner on record when inSurance was pur- 


chased for the Transport Amoco Service, David Lazarus, 5802 Third 


125 Place, Northwest." 
BY MR, SMITH: 

Q. Now, did you hear about the accident that William Harris 
had on May 3, 1949? A. I believe that is the correct date, yes, sir. 

Q. Where were you when you leard about it? A. At the gasoline 
station. 

Q. And how did you hear about it? A. Ithink Rubinstein called 
me and told me we had some trouble and to get over there right away. 

MR. GRAHAM: I move that that be stricken, your Honor. 

THE COURT: Yes. Strike it. 

MR. GRAHAM: And may the jury be instructed to disregard it? 

THE COURT: Disregard it. 

THE COURT: Was Rubinstein on duty? 

THE WITNESS: Yes, sir. 

THE COURT: And you were not there? 

THE WITNESS: No, sir. 

THE COURT: And you received a call from Rubinstein? 

THE WITNESS: Yes, sir. 

THE COURT: As a result of the call you came over to the station? 

THE WITNESS: Yes, sir. 

MR. GRAHAM: Your Honor, my objection was that he said he 
thinks Rubinstein called him. 

126 THE WITNESS: I didn't mean to say it if I saidI thought. That 


is my grammar. 
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THE COURT: ie did call you? 

THE WITNESS: I did not think he called me. I know he called me. 

THE COURT: All right. 

BY MR. SMITH: 

Q. And did you also receive a call from the police that day? 

A. Yes, sir. When I got to the station the police left word that I get in 
touch with them or words to that effect. 

Q. Well, it was about this accident on May 3, 1949, is that cor- 
rect? A. Yes, sir. 

Q. Now, what if anything did you do about reporting that accident 
to the insurance company? A. Mr. Rubinstein reported the accident. 

Q. Were you present when he reported it? A. Well, I presume 
so. Iimagine Iwas. I can't say for sure. 

MR. GRAHAM: I move that the entire two previous questions 
and answers be stricken from the record and that the jury be instructed 
to disregard it. 

THE COURT: You may disregard it. 

BY MR. SMITH: 

Q. What is your best recollection as to whether you were 
present? ‘A; Whether I was present? 

Q. Yes. A. After the accident happened? 

Q. No. 

THE COURT: No, when Rubinstein was supposed to have reported 
it to the insurance company. Were you present when he reported it? 

THE WITNESS: I can't say for sure. IimagineI was. I am not 
positive. I will say that. | 

BY MR. SMITH: 

Q. Well, shortly after May 3, 1949, was an accident reported -- 

was an accident report filled out for the insurance company? A. Yes, 


sir, we filled out an accident report. 

Q. Whatdodyou mean "we''? Who are "we"? A. If I could look 
at the report I would know whether Mr. Rubinstein or I filled it. I do 
not have the report. I do not know. 
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Q. Were you there when it was being filled out? A. I can't say 
positively if I was there when it was filled out. 

Q. Well, did you ever see the accident report, regardless of who 
filled it out? A. It seems to me Mr. Rubinstein filled it out. 

Q. And do you know what was done with the accident report? 
A. It was sent in as we usually do, because we had some other com- 
plaints there. 

THE COURT: That is not permissible evidence. 

Were you there when that accident report was filled out? 

THE WITNESS: Your Honor, it is hard for me to remember if I 
was right there. 


THE COURT: If you can't remember, all you have got to do is 


say, I can't remember. 

THE WITNESS: I can't remember then. I know it was filled out. 

THE COURT: Well, how do you know it was filled out? 

THE WITNESS: Mr. Rubinstein told me about this fellow going 
to jail -- Willy Harris. 5 

THE COURT: No, I want to know how do you know the accident 
report was filled out and sent to the insurance company? 

THE WITNESS: How do I know that? I don't know, your Honor, 
how I know that. 

THE COURT: Well, he does not know. So he can't testify about it. 

129 BY MR. SMITH: 

Q. Well, we will go into another matter.. You have heard the 
various judgments in this court. Have you ever paid anything on account 
of those judgments? A. Have I paid anything? 

Q. Yes, sir. A. No, Sir. 

Q. Have you ever been able to pay those account, those judg- 
ments, or any of them? A. No, sir. 

Q. Do you have the accident report? 

MR. GRAHAM: No report was ever filed with the company. I 
do not have it. I do not have any. 

BY MR. SMITH: 
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Q. Has the Manufacturers Casualty Insurance Company ever 
called on you to cooperate about anything and you refused to do it? 
A. No, sir. 

MR. SMITH: You may cross examine. 

CROSS EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Lazarus, we are referring to this date, May 3, 1949. 

Task you, sir, if Mr. Arthur Rubinstein was a partner of yours on that 


date, trading as Transport Amoco Station at 1231 New York Avenue, 


Northeast, Washington, D.C. ? A. He was a partner until the Amoco 
130 people dissolved us, which was after May 3, yes, sir. 

Q. Iask you, sir, if on that date, May 3, 1949, Mr. Rubinstein 
was your partner? A. Yes, sir. 

Q. On that date, May 3, 1949, did you have any other partners 
in Transport Amoco? A. No, sir. 

Q. Is it not a fact, sir--strike that. 

Do you have any books and records of Transport Amoco Service 
in your possession? A. They have been in and out of this court, and who 
has them last, I can't say, but I know they were here the last time the 
accountant was here. 

Q. And were you served with a subpoena on Wednesday to pro- 
duce those books and records in court? A. May I say that you first 
served it on my accountant and he was out of town, and then it was de- 
livered to me, that subpoena. 

Q. Do you have any books and records? A. I do not think I have 
any personally, no, sir. 

Q. Have you looked? A. Yes, sir. 

Q. Have you found any? A. No, sir. 

131 Q. Who is your accountant? A. Jack Lipshults, I believe. 

Q. To your knowledge does he have all of the books and records 
of Transport Amoco Service? A. Unless you and Mr. Rubinstein have 
some. 

Q. Have you ever had the records in your possession? A, I 
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believe--well, Iam going to say, I believe--Mr. Rubinstein and Jack 
Lipshults took care of that. 

Q. Would you repeat the question, please? 

THE COURT: Have you? 

THE WITNESS: No, sir. 

BY MR. GRAHAM: 

Q. Is that Mr. Jack Lipshults? A. Yes, sir. 

Q. The same as Jacob Lipshults? A. I presume so. I call 
him Jack. 

Q. And your testimony is you have never had any of the records 
in your possession? A. Ido not know which ones you mean if I had any. 

Q. I mean any of the records of Transport Amoco Service? 
A. I might have had them in and out of my hands but I never kept them. 
I might have looked at them. I know I have looked at them through the 
court here. 

132 Q. Did you not have the records in your possession prior to the 
trial in March of 1953, when the suit against you and Mr. Rubinstein was 
first heard? A. If you say so, I did, but I do not remember. 

Q. Iasked you, sir, did you? A. I do not remember that, sir. 

Q. Iwill ask you, sir, if this refreshes your recollection. 

Iam reading, your Honor, from page 28 of the transcript of 
David Lazarus in the proceedings before Judge Bailey and jury on March 
11, 1953. Do you recall, sir, my asking you this question: 

"Do you have those books and records in your possession now?" 

Your answer was, "Right now?" 

"Question: Yes. 


"Answer: At home? 


"Question: Yes, sir. 

"Answer: Yes. 

"Question: Mr. Lipshults gave those to you, did he not? 
"Answer: Yes, sir." 


Do you recall those questions and answers at the first trial of this 


THE WITNESS: No, sir. 
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133 BY MR. GRAHAM: 
Q. Well, did you at any time have those books and records at 


home? A. I thought they were at home when you asked me. Later Mr. 
Lipshults told me he had all of the records, that he kept them at all 
times, that he does that for all of his clients. You asked me that 2nd 

it had me confused and I thought I had them when I told you that. 

Q. Where are the records now? A. I would presume Mr. 
Lipshults has them. 

Q. Mr. Lazarus, on May 3, 1949, was your son-in-law's name 
Jerry Sorrentino? A. I have always known that to be his name. I do 
not know any other name. 

Q. Isn't it a fact that on May 3,1949, Jerry Sorrentino was your 
partner and your only partner in Transport Amoco Service? A. What 
date is that? 

Q. May 3, 1949, the date of the accident. A. No, sir. 

Q. Was Mr. Sorrentino ever your partner? A. He might have 
been. 

THE COURT: What do you mean "might"? Don't you know whether 
he was your partner or not? 

134 A. Mr. Rubinstein told me to bring him in. 

THE COURT: No, I am not interested in that. Was your son-in- 
law ever your partner ? 

THE WITNESS: I don't think he was a written partner. I don't 
think he wasany partner, no, sir. 

BY MR. GRAHAM: 

Q. Isn't it a fact that you and Jerry Sorrentino started partner- 
ship on May 1,1949, which continued until July 4, 1949, for the Transport 
Amoco Station. at 1231 New York Avenue, Northeast, Washington, D.C. 
A. If Mr. Rubinstein agreed to that, I don't recall that. 

 Q. Would you repeat the question? A. Well, the station did not 
belong to me. It belonged to the American Oil Company, so I could not 
take in no partners. 

THE COURT: How did you take in Rubinstein ? 





133 

THE WITNESS: I did not take Rubinstein in. We went to the 
American Oil Company together. 

Rubinstein took me, I should say, to the American Oil Company. 

THE COURT: Then you did not have your son-in-law as a partner? 

THE WITNESS: Oh, no, not in the beginning, no,sir. 

BY MR. GRAHAM: 

Q. Did you ever have him as a partner? A. Not that I remember, 
no, sir. 

Q. Isn't it a fact, sir, that you and Mr. Rubinstein had some 


disagreement in April of 1949 and the partnership was dissolved around 


the last part of May-- 

THE COURT: The last part of May? 

MR. GRAHAM: The last part of April. That you and Mr. Rubin- 
stein dissolved the partnership the last part of April, 1949. 

THE WITNESS: No, sir, we did not dissolve the partnership 
until I think it was several months later. 


BY MR. GRAHAM: 

Q. Have you ever held yourself out to be a partner with Jerry 
Sorrentino starting on May 1, 1949? A. I do not understand what you 
mean "out." 

THE COURT: Did you ever represent that there was a partner- 
ship existing from May 1, 1949 between you and Sorrentino? 

THE WITNESS: No, sir. 

BY MR. GRAHAM: 

Q. Is it not true that the books and records of the Transport 
Amoco Service show that the partnership between you and Mr. Rubinstein 
existed until 4:30:49, that being May 30, 1949--pardon me, that being 
April 30, 1949--and that on May 1, 1949, a new partner ship account 

started between you and Jerry Sorrentino? 

MR. SMITH: I object. 

THE COURT: Overruled. 

You may answer the question. 

THE WITNESS: Somehow there was a new deposit made at the 


bank, and I believe Sorrentino put some money in. I am not positive 
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where the money came from, whether it was mine or Sorrentino's or 
my daughter's. 
BY MR. GRAHAM: 

Q. Wasn't that three days about, before this accident, in May, 
1949? A. I do not remember the exact date, sir. 

Q. As I understand your testimony was that Mr. Rubinstein was 
actively engaged in business in May, 1949? A. Yes, sir. 

Q. And do I understand that Mr. Rubinstein called you to the 
filling station and told you about the accident? A. Yes, sir. 

Q. Where were you when he called? A. Home, sir. 

Q. Isn't it a fact that the first time you had any knowledge of this 
accident was when the police called you at the filling Station, you being 
at the filling station and the police calling you there and telling you about 
the accident? A. They called me after I got there, yes, sir. 

137 Q. Were either Mr. Sorrentino or Mr. Rubinstein in the station 
on that morning? A. I believe we were all there. 

Q. I ask you if it is not a fact that on March 18, 1949, when your 
deposition was taken--and I am reading now from page 18, your Honor-- 


you were asked this question and gave this answer: 


"Question. But Sorrentino or Rubinstein was not there 

or anyone else? 

"Answer. No. What was further proof was that I was 
alone. The police called me there and told me of the accident 

and talked to me on the phone. I told them who I was, that I 

was one of the partners in the gasoline station. They wanted 

to know who I.was andI told them. That is on the police re- 

port." 

Did you so testify on May 18, 1949? A, If that was my testimony 
and you have it, I have to say yes. 

Q. Well, which is right? Was Rubinstein in the station that day 
or was he not in the station that day? A. Well, it was sucha confusion, 
and everybody was there, and as I look at it--my daughter was there and 
my wife was there and everybody I knew was there. 
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138 Q. Was Mr. Sorrentino there? A. I would say yes. Yes, sir. 

Q. Well, did you so testify that he was not there on that day? 
A. Well, according to the way that paper was put to me and the question 
was put to me, I presume that was the answer to that. 

Q. Iask you again: Was Mr. Sorrentino your only partner in 
Transport Amoco Station.on May 3, 1949? A. Ihad no right to have 
any partners that I know of, so I do not understand exactly how you 
mean that. 

THE COURT: You had no right to have any partners at all? 

THE WITNESS: No, sir. The American Oil Company signs the 
partners in. 

THE COURT: Do you mean by that on May 3 your only partner 
was Rubinstein, is that right? 

THE WITNESS: Yes, sir. 

BY MR. GRAHAM: 
Q. Can you identify the signature there? A.On the bottom? 
Q. Yes, sir. A. That looks like my signature. I don't know 


what that paper is. But it looks like my signature. 
139 MR. GRAHAM: Would you mark this Manufacturers Casualty Ex- 
hibit No. -- 


DEPUTY CLERK: Defendant's exhibit 6 for identification. 


(Corporation paper was marked for identi- 
fication Defendant's Exhibit No. 6.) 


BY MR. GRAHAM: 

Q. Mr. Lazarus, did you ever file a partnership return of in- 
come with the U.S. Government for the organization known as Transport 
Amoco Service Station? A. Not personally, I do not think. 

Q. Did you ever file a partnership return? A. Mr. Lipshults 
took care of all of those. 

Q. All right, sir, I show you now Defendant's exhibit No.6 for 
identification where you have identified your signature thereon and ask 
you in whose name the partnership was listed with the U.S. Government 
tax return--the organization tax return? A. Mr. Graham, the only thing 
I can say, this says May 1, which is two days before the accident and how 
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this was drawn up, or how this came about, I do not know. But it was 
two days before the accident and I do not know how it happened. Iam 
not reading the rest of it. 
140 THE COURT: What was the name of the partnership as shown 
on that exhibit? 

THE WITNESS: This says May 1, Jerry Sorrentino and Davis-- 

THE COURT: You are not reading from the tax return? 

THE WITNESS: Sir. 

THE COURT: That is just a certified certificate by the 
Treasury Department. This is the return? 

THE WITNESS: Oh, Isee. Iam Sorry, your Honor. This says 
Jerry Sorrentino and David Lazarus. 

BY MR. GRAHAM: 

Q. And what date was that? A. Evidently May 1. 

Q. What year? A. 1949. 

Q. Until what time? A. 7-4-49. 

Q. July 4, 1949? 

THE COURT: Well, what comes after those two names? There 
is something else there, isn't there ? 

THE WITNESS: Jerry Sorrentino and David Lazarus, Trading as 
Transport Amoco Service, 1231 New York Avenue, Northeast, 
Washington, D. C. 

141 BY MR. GRAHAM: 


Q. Now, along with your Signature on that report do you identify 


the other signature that is there? A. That has my name on it. 

Q. And what is the other signature there? 

THE COURT: On the left. 

THE WITNESS: Jacob Lipshults. 

BY MR. GRAHAM: 

Q. That is your accountant? A. Lipshults, I guess it is. 

Q. He was your accountant? A. Yes, sir. 

Q. Did he prepare the return? A. He was Mr. Rubinstein's 
accountant. 
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Q. Didn't you just tell us he was your accountant? A. No, sir, 
he was not my accountant. 
THE COURT: Did he keep records for the partnership? 
THE WITNESS: Yes, sir. 
THE COURT: Were you a partner? 
THE WITNESS: Yes, sir. 
BY MR. GRAHAM: 
Q. Was Jerry Sorrentino a partner? A. According to this. I 
do not know how this came here. But it says so according to this. 
Q. From May, 1949 to July 4, 1949. A, I do not know how this 
142 happened in here. I guess it is true, but I do not know how it 
happened. Why it should be two days before the accident. 
MR. GRAHAM: No further questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. SMITH: 
Q. Mr. Lazarus, in this tax return, the last typewriting in it, 
did you have anything to do with typing these figures and information in 
here? A. No, sir. 
Q. What is the extent of your formal education? A. Fourth 
_ grade, sir. 
THE COURT: Well, you can read, can't you? 
THE WITNESS: Very well, sir, yes sir. I think I can read well. 
I don't know, certain things. 
THE COURT: Well, who signed that? 
You signed that? 
THE WITNESS: Yes, sir. 
BY MR. SMITH: 
Q. On this tax return is there anything in it in your handwriting 


or anything that you wrote outside of your signature there on the bottom ? 


A. No, sir, I never wrote anything in there at all. I could not write that 


good if I tried. No, sir. Nothing I ever wrote. Right here it says Arthur 
Rubinstein. 
Q. Well, you are referring to the typewritten words, "Arthur 
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Rubinstein." A. I mean that is in that same-- 

Q@. And David Lazarus is that right? A. That is in the same 
category, I guess, the same dates. 

THE COURT: What did he say about Rubinstein? 

THE WITNESS: The same photostat. I do not know. 

MR. SMITH: The names Arthur Rubinstein and David Lazarus 
are typed in here, too, your Honor. 

THE COURT: Where? 

MR. SMITH: On this tax return. 

THE COURT: Let me see it. 

The question is: If this is the organization's first return indi- 
cated "A" Completely new business. Or"B. Successor to previously 
existing business which was organized as one corporation; 

"2, partnership, or 3, sole proprietorship, or 4, Other." 

Under the "2 subparagraph 2,''Partnership," there is an 'X". 

The next question is: "If successor to previously existing business, 
give name and address of the previous business organization." 

144 And you have "Arthur Rubinstein and David Lazarus." 

MR. SMITH: But, your Honor, that tax return was not filed until 
‘much later. 

THE COURT: Ido not care when it was filed. Here is the plaintiff 
admitting that his signature is on this return--David Lazarus, and that 
it is a partnership return of income for the calendar year 1949, begin- 
ning May 1,1949, and ending July 4, 1949, in which it is stated that the 
previous successor in the previous business organization was Arthur 


Rubinstein and David Lazarus. 
| THE WITNESS: Your Honor, I think that was made up for a 
certain purpose, because I have never seen that. 
THE COURT: What was it made up for? What purpose was it 


made up for? 

THE WITNESS: Well, it all boils down to that I was to get this 
station back if I would sign certain papers. 

THE COURT: No, what was that made up for? You said it was 
made up for a certain purpose. 
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THE WITNESS: That I was to receive my station back. 

THE COURT: You were going to get your station back from whom ? 

THE WITNESS: From Arthur Rubenstein. 

THE COURT: By filing a partnership tax return at the United 

States Treasury ? 

THE WITNESS: I do not remember that particular return right 
there. But after the accident they wanted me to sign papers. 

THE COURT: Who is "they"? 

THE WITNESS: Rubenstein. 

THE COURT: And Rubenstein is the one that had you make this 
partnership tax return? 

THE WITNESS: No, sir, that return evidently was made up by the 
accountant -- I believe. It has his name on it. 

THE COURT: Well, you said it had a certain purpose of making 
up a tax return. What was the purpose of it ? 

THE WITNESS: To end this business. 

THE COURT: How was that going to end the business, by your 
making a partnership return with your son-in-law's name on it? 

THE WITNESS: With my son-in-law's name on it? So that 
Rubenstein would get out of it, after the accident. 

THE COURT: But this is dated May 1 to July 4. 

THE WITNESS: Yes, sir, but that was made up way after the 
accident. 

THE COURT: Why were those dates put on it? 

THE WITNESS: So that I would get my station back. 

THE COURT: Could get your station back if it was put in after 
May 1? 

THE WITNESS: No, sir. He wanted 50 per cent of it. 

THE COURT: Who did, Rubenstein ? 

THE WITNESS: Yes, sir, if I did not sign the papers that they 
wanted me to sign. 

THE COURT: So Rubenstein is the person who made you sign that 
paper, is that it? 
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THE WITNESS: Nobody made me do anything, I do not resume, 
except the money involved. 

THE COURT: Is there something wrong with your signing that 
paper ? 

THE WITNESS: Was there something wrong with it ? 

THE COURT: Yes, sir. 

THE WITNESS: When the accident occurred, Rubenstein told me 
he did not want to have anything to do with it. I don't know if that is 
wrong or right. 

THE COURT: To do with what? 

THE WITNESS: With the station. 

THE COURT: All right, I want to know if this paper as it was 
concocted, was it concocted illegally ? 

THE WITNESS: According to that paper, I took my son-in-law 
into the business. 

THE COURT: No, no, according to you, Iam asking you. Did you 
take him in as a partner? 

THE WITNESS: Your Honor, could I say: he was there four or five 

147 months before this accident occurred. 

THE COURT: Did you take him in as a partner ? 

THE WITNESS: According to the paper, I did. 

THE COURT: No, according to you I want to know. 

THE WITNESS: I would have to say yes, 

THE COURT: When? , 

THE WITNESS: Your Honor, he was drawing money before the 
accident occurred. CanI say that, sir? 

THE COURT: Was he a partner on May 1, as that partnership 
return shows ? 

THE WITNESS: I would have to say yes. 

THE COURT: He was? 


THE WITNESS: Yes, sir. 
THE COURT: Where was Rubenstein ? 
THE WITNESS: He was right there, sir. 
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THE COURT: Was he a partner, too? 

THE WITNESS: I guess, really - legally he could not have been. 
I could not have had two partners. It was not dissolved with the Ameri- 
can Oil Company. 

THE COURT: I am not interested about the American Oil Com- 
pany. I am interested about a partnership agreement that existed be- 
tween you and Rubenstein. Did you take in--Sorentino in as a partner ? 

THE WITNESS: Your Honor, canI say one thing? Rubenstein 

was never taken in by me as apartner. I never had no partner 
outside of -- ~ 

THE COURT: No, no. Didn't you testify a few minutes ago 
Rubenstein took you in as a partner ? 

THE WITNESS: After the American Oil Company- 

THE COURT: That is a lease agreement as to how you obtain the 
station. I am not interested in that. I want to know about the general 
partnership that existed between you and Rubenstein. 

"THE WITNESS: [never hadany. 

THE COURT: You never had any partnership ? 

THE WITNESS: I thought the American Oil Company was the 
partnership. That is the only partnership we had. | 

THE COURT: Didn't you consider you and Rubenstein as partners 
together selling gas at this station? 

THE WITNESS: Because the American Oil Company said so, that 
|. the only agreement we had. 

THE COURT: But you split the profits and losses, didn't you ? 

THE WITNESS: I never had no profits, sir, I split only the losses. 
THE COURT: So you got no profit, Rubenstein got no profit ? 

THE WITNESS: Rubenstein drew a salary, yes. 

THE COURT: So you split the losses and he got a salary, is that it? 
THE WITNESS: Correct, sir. 

THE COURT: But it was a partnership, was it not? 

THE WITNESS: Your Honor, may I say that it was ruled that we 


ee; eee 


did not have a partnership in another court? 
——_—__ Creer” 
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THE COURT: That has nothing to do with what is going on in this 
court. 

THE WITNESS: Yes, sir. 

THE COURT: Did you and Rubenstein have a partnership in this 
matter prior to May 1, 1949? 

he THE WITNESS: Your Honor, may I say we had no written agree- 

m 


ent, no partnership agreement, no, sir. 

THE COURT: I did not ask you that. You do not have to have it in 
writing. You don't have to have a written agreement. Did you have an 
oral agreement of partner ship ? 

THE WITNESS: That we did, yes, sir. 

THE COURT: You did. Now that was previous to the accident? 

THE WITNESS: Yes, sir. 

THE COURT: So that on the dates that the policy was issued, you 
and Rubenstein were partners? 

THE WITNESS: Yes, sir. 

THE COURT: Did there come a time when you took your son-in- 

law in as your partner ? 

THE WITNESS: Your Honor, he worked there four months before, 
and I never knew him to be a partner. Now somehow this-- 

THE COURT: Just answer my question: Did you take him in as 
a partner? Did he and you agree to conduct a business as a partner ? 

THE WITNESS: Knowingly | didn't;-ne,sir. 

THE COURT: Knowingly. You mean unknowingly you did? 

THE WITNESS: Yes, sir. 

THE COURT: And that was on May 1, 1949 

THE WITNESS: Yes, sir. That is why that tax return was made 
up. There was probably one made up the day before that to show that 
Rubenstein was not in there. But I do not know about that, either. 

THE COURT: What makes you think one was made up? 

THE WITNESS: Otherwise he would not be out of the partnership. 
There has got to be two of them. I do not see the other one there, up 
until May 1. 
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THE COURT: Go ahead. 
RECROSS EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Lazarus, have you ever been convicted of a crime ? 
A. No, sir. 

Q. Have you ever been convicted of transporting stolen goods 
across state lines? A. No, sir. 


Q. Have you ever been convicted for writing numbers? A. No, 


Q. Have you ever pleaded guilty to any of those charges. A. Yes, 
I have. 

Q. Did you plead guilty to taking stolen property across state 
lines? A. Not that way, no sir. This is a rented automobile. I rented 
the car. 

THE COURT: Well, did you plead guilty to transporting it across 
the state line ? 

THE WITNESS: I was made to plead guilty, yes. Told to plead 
guilty. 

THE COURT: Did you enter a plea? 

THE WITNESS: Yes, sir, I entered a plea. 

THE COURT: And for violation of numbers ? 

MR. GRAHAM: Numbers in 1939, was that the date? Or was it 
1949 ? 

THE WITNESS: I believe I was picked up in a gambling house. 

THE COURT: Well, I do not care about that. 

THE WITNESS: Pleaded guilty, I guess, if he has got the record. 
I do not recall, sir. Yes, sir. 

THE COURT: Well, it all depends on what it is, now, there are 


several violations of the gambling statute. Some are felonies and some 


are misdemeanors. I do not want you just to say yes, I was convicted 


of something you weren't. 
THE WITNESS: I was never convicted, sir. 
THE COURT: You are sure guilty if you pleaded guilty. 
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THE WITNESS: I was not guilty, sir. 

THE COURT: Well, did you plead guilty ? 

THE WITNESS: Yes, sir. 

THE COURT: What did you plead to? 

THE WITNESS: If he will ask me the question, I will answer. I 
don't know. 

THE COURT: What is the specific charge you want answered? 

BY MR. GRAHAM: 

Q. I will ask you about transporting motor vehicles across state 

lines. 
153 THE COURT: What year? 

MR. GRAHAM: 1941. 

THE COURT: Did you plead guilty to that? 

THE WITNESS: I never transported the car but I plead guilty to it. 

THE COURT: You plead guilty but you never did it? 

THE WITNESS: This happened in Philadelphia. I live in Washing- 
ton. 

THE COURT: But you plead guilty to it? 

THE WITNESS: Yes, sir, I plead guilty. 

BY MR. GRAHAM: 

Q. Now, in 1939 did you plead guilty to conspiring to - or plead 
guilty to gambling in 1939 ? 

THE COURT: Wait a minute. What kind of gambling are you 
talking about? What is the charge ? 

MR. GRAHAM: I am only reading from his previous testimony, 
your Honor. 

THE COURT: Well, that is not the proper way to ask it. 

MR. GRAHAM: I will withdraw that. 

MR. OFFUTT: May the jury -- 

THE COURT: Yes. Any reference to gambling is stricken and 


it goes out because I have to know the specific charges with reference 
to gambling. 
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BY MR. GRAHAM: 
Q. I will ask you if in criminal No. 405-55 you were convicted of 


conspiring to defraud the United States with a lottery possession sale, 
possession of lottery tickets? A. I was playing numbers that day. I 
was writing down some numbers slips, yes sir. 

Q. Did you plead guilty to that? A. If you have it there. I don't 
recall it. Did I pay a fine or what happened? I don't remember. 

THE COURT: The question was, did you plead guilty to a con- 

S piracy as to violating the gambling law? 

THE WITNESS: Not that Iremember. But if he has got it there, 
I can't remember that, sir. 

THE COURT: You would not remember if you plead guilty to 
conspiracy of violating the gambling laws? 

THE WITNESS: Well, your Honor, I used to go to the race tracks, 
and I was picked up quite often by the police on different charges per- 
taining to gambling. 

THE COURT: That is not permissible, if you were picked up. 

THE WITNESS: That is why I want to know what he has -- I can't 
understand which he has or what he has. I know I would walk down the 

155 street and the police would pick me up and charge me with writing 
numbers. 

THE COURT: That is not permissible. Did you enter a plea of 
guilty in the United States District Court for the District of Columbia? 

THE WITNESS: I know I did, yes, sir, but I do not know the date. 

THE COURT: Was one for the Dyer Act ? 

THE WITNESS: That was in Baltimore. Not here. Baltimore, yes. 

THE COURT: Now the ones here, was one for conspiracy to violate 
the gambling act ? 

THE WITNESS: Not that I know of, no, sir. 

THE COURT: What was it for? 

THE WITNESS: I wish Mr. Graham would tell me because I don't 
remember of no conspiracy. 

THE COURT: He just read it. 
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THE WITNESS: Was anyone else involved? Do you have any 
names? I don't recall that one at all. 

MR. GRAHAM: I would think, your Honor, that he was the one 
caught. Ido not know. 

THE COURT: If he does not know, I don't know. It is easy enough 
to get the records downstairs you know. 

MR. GRAHAM: 405-55. 

THE WITNESS: The case was dismissed. 

THE COURT: If it was dismissed then, you do not have any con- 
viction. 

BY MR. GRAHAM: 

Q. You stayed on probation for a year, did you not? A. No. 

Q. What other business did you have at the time you had some 
money in this Transport Amoco Station? A. I worked for the Times 
Herald Newspaper. Let's see, from 1933 to 1941. I had a candy busi- 
ness, a candy factory, manufacturing candy; an automobile business-- 
let me see-- 


Q. You had an interest in a restaurant, too, didn't you? A. Yes, 


Q. Now, did you have any other source of income while you were 
running or renting this Transport Amoco Station? A. I would bet on 
some horses, yes, sir, go to the race track. 

Q. Professionally? A. I filed my income tax that way, yes, sir. 

Q. Are you a professional gambler ? 

MR. SMITH: Your Honor, I object. 

THE COURT: Sustained. 

BY MR. GRAHAM: 

Q. You reported that income on your income-- 

MR. SMITH: I object, your Honor. We are not trying a tax case 
here. 

THE COURT: No, he said he reported it. 

BY MR. GRAHAM: 


Q. Now, did you have any other income? A. I guess that is 
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enough. I don't remember any other, unless you recall any for me. I 
don't recall any offhand. 

Q. What did you list on your income tax as your occupation ? 

MR. SMITH: I object, your Honor. It is a collateral matter and 
I submit Mr. Graham has gone far enough. 

MR. GRAHAM: I am inquiring about the bottom of page 47 of his 
deposition, your Honor. Maybe you might feel that I should not ask this 


question. 
THE COURT: Let me see it. 
(Deposition handed to Court.) 
THE COURT: I don't see that it makes any difference. 
BY MR. GRAHAM: 
Q. All right, sir. When we tried this case the first time didn't 


you tell us in court that your only source of income was some money 


you received from a restaurant and the Transport Amoco Service 
Station ? 

MR. SMITH: I object, your Honor. It is an impeachment ona 
collateral and immaterial matter. 

THE COURT: I think so. I will sustain the objection. 

* * * 
BY MR. GRAHAM: 

Q. Mr. Lazarus, didn't you notify Riggs Bank that the partnership 
was ceased and to stop the account, on April 26 or 28, 1949? A. I 
think a deposit was made that day. 

Q. My question was, did you give them a letter saying, that Mr. 
Rubenstein andI - A. No, sir. I never signed any letter. 

Q. Did you sign a letter saying, Mr. Rubenstein and I dissolved 
our partnership? A. The manager of the bank made up a letter and 
told me to sign it. 

Q. Did you sign it? A. Sure. I don't know if it is the words 
that you said, though. I don't recall the words. I don't think those are 
the words. 

THE COURT: On October 6, 1955, did you plead guilty to two 
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counts of indictment, namely counts 9 and 12- Count 9 which reads as 
follows: That on or about February 8, 1955 within the District of Co- 
lumbia, David Lazarus knowingly had in his possession and under his 
control notations, records, receipts, tickets, bills, slips, tokens, papers 
and writings, used and to be used and adapted to vice and designed for 
the purpose of playing, carrying on and conducting a lottery known as 
the numbers game? 

THE WITNESS: 1955? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: And the 9th count--the 12th count- which is "con- 
tinuously during the period from or about December 1954 to about 
February, 1955 within the District of Columbia David Lazarus engaged 

in the business of accepting wages and by reason of such activity 
was required by law on or before the period beginning December 30, 
1954 and ending February 8, 1955 to pay to the Director of Internal 
Revenue for the Internal Revenue Collection District of Maryland the 


occupational tax of $50, Code--Section 411, on persons engaged in 


receiving wages and at the time and place aforesaid the said David 
Lazarus did fail to pay the special tax to the said Director of Internal 
Revenue in violation of Title 28, Title 6662." Did you plead guilty to 
that ? | | 

THE WITNESS: Yes, sir. 

THE COURT: So there is no plea entered by this defendant of any 
conspiracy. The Count of possession of numbers slips and failing to 
pay the tax. 

BY MR. GRAHAM: 

Q. Mr. Lazarus, you told us that you have not paid any of these 
judgments that Mrs. Hudson holds against you, is that correct? A. That 
is correct, sir. 

Q. And that you are unable to pay them? A. Yes, sir. 


Q. You have the money to pay them, don't you? A. No, sir. 
* * * 
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Q. In the event you are successful in winning this case, how do 


we know you will pay Mrs. Hudson, or will you pay Mrs. Hudson ? 

MR. SMITH: Objection. 

THE COURT: Sustained. 

MR. GRAHAM: May I ask if he will pay it? 

MR. SMITH: Objection. 

THE COURT: No, I think that is a matter not within the purview 
of this trial. 

* * * 

THE COURT: You say you signed something that the bank pre- 
pared ? 

THE WITNESS: Yes, sir. 

THE COURT: Did you tell the bank that you wanted to dissolve 
the partnership ? 

THE WITNESS: No, sir. It never was closed out, the account. I 
just added some money to it. 

THE COURT: You never did dissolve the property ? 

THE WITNESS: No, sir, that account. 

THE COURT: What was it that you signed at the bank? 

THE WITNESS: That Mr. Rubenstein should not withdraw the 
$1000 that was deposited. 

* * 
REDIRECT EXAMINATION 
BY MR. SMITH: 

Q. The Federal Tax Return that Mr. Graham showed you, 
defendant's exhibit 6, is there any date on that tax return down where 
your signature is or any other place? A. I don't see any date, sir. 

Q. It contains the government file mark bearing date of Septem- 
ber 20, 1950. Do you have a recollection that you signed this tax 
return on or about September 20, 1950? 

MR. GRAHAM: Object. It is a leading question. 

THE COURT: I would assume if that is what the government © 
stamp shows that is when it was received. 
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MR. GRAHAM: Now he asked him if he did not sign it on that 
date. 

THE COURT: I do not know when he signed it. Do you know when 
you signed it? 

THE WITNESS: No, sir. 

BY MR. SMITH: 

Q. Was that stamp - does it mean anything to you? Does it mean 
that it actually was not filed until over a year later? A. September 20, 
1950. That is what I can't understand about all of these papers coming 
up at the accident, because I know they never were made up then, when 
the accident occurred. 

Q. Well, a while back you said you had to prepare some papers 
in order to get the station back. Can you clear that up for us? A. Yes, 
sir. After the accident Mr. Rubenstein told me if I wanted the station 
back -- 

MR. GRAHAM: I am going to object to any testimony between Mr. 
Rubenstein and Mr. Lazarus as being hearsay as to the defendant, 
Manufacturers Casualty. 

MR, SMITH: Well, it does go to the status of the partnership, 
your Honor. 

THE COURT: I think so, too. He only asked as to that part or 
point of the partnership. That is the crux of the case. 

MR. GRAHAM: He asked the quest, "after the accident." 

THE COURT: Yes, I understand what he asked. 

BY MR. SMITH: 

Q. Do you remember the question? Answer it. A. Yes.: After 
the accident--I guess--Mr. Rubenstein came and told me that if I 
wanted the station back, if I would resume all responsibility and to date 
the agreement before the accident happened, he would give me the 
station and I would not have to pay him no more then, no more money 
for the station. 


Q. Well, what was the purpose in dating it back before the acci- 
dent? A. So that he would be out of it, is the way that he told me. 
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Q. Well, you mean that Rubenstein was concerned about being 

involved in liability for this accident? A. I don't know if he was con- 
166 cerned or not. But that is what he told me, if I wanted the station 

back to sign that. 

THE COURT: Who had the station? 

THE WITNESS: Mr. Rubenstein and I. 

THE COURT: What do you mean if you wanted it back? 

THE WITNESS: In other words, he was not or would not withdraw 
no more money. He was not going to draw his salary. 

THE COURT: Well, how do you mean that you wanted to have the 
station back? You had it, didn't you? 

THE WITNESS: With Rubenstein, or without ? 

THE COURT: I don't know. But you had it, didn't you. 

THE WITNESS: Well, I suppose if he wanted to go to court, he 
could still say that it was his. 

THE COURT: And not yours? 

THE WITNESS: All I know was--I will say that made him stop 
drawing his salary. Is that a better way to say it. 

THE COURT: He stopped receiving his salary ? 

THE WITNESS: Yes, sir. 

THE COURT: You did not stop paying him, he stopped drawing it, 
is that it? 

THE WITNESS: Well he had control of the money at all times. 

THE COURT: And he did not take his salary, right? 

THE WITNESS: Not after the accident. 

THE COURT: Why? 

THE WITNESS: He wanted to get out of it. 

THE COURT: Why? 

THE WITNESS: Why? I suppose he was tired of the station and 


did not want to have anything else to do with it, we had so much trouble 


there. 
THE COURT: You said he wanted to be out because of the accident, 
didn't you? 
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THE WITNESS: I presume that he did, yes. 

THE COURT: He was covered, wasn't he? 

THE WITNESS: Yes, sir. 

THE COURT: What would happen to him if he did not get out of 
the partnership ? 

THE WITNESS: I don't know what could happen to him. 

THE COURT: Anyway, your testimony is to the effect that Ruben- 
stein was the one who made you, in order to get your station back, form 
this new partnership with your son-in-law? 

THE WITNESS: Well, the reason I say My station, I would say I 
had about 90 per cent of the money up in the station and Rubenstein had 
very little and I had all of it. Probably he had 10 per cent of the money. 
Therefore, I called my station. 

THE COURT: Well, you wanted Rubenstein to be out, right ? 

THE WITNESS: Did I want him to get out? 

THE COURT: Yes. 

THE WITNESS: No, he was just tired of the station. 

THE COURT: Did you care if he went out ? 

THE WITNESS: Did I care? No, I wanted him there. 

THE COURT: You did not want him to break the partnership ? 

THE WITNESS: No, sir. 

THE COURT: If he wanted not to work with you as a partner, why 
did you want him ? 

THE WITNESS: Why didn't I want him there? As soon as he got 
out, I looked to sell the station. 

_ 'PHE COURT: No, that is not my question. If Rubenstein wanted 
to leave, break the partnership, why did you want him in? 

THE WITNESS: Why did I want him in? I did not want him in, 

I didn't want nobody in, to tell you the truth. 

THE COURT: So that if Rubenstein wanted to break it, that was 
all right with you, right? 

THE WITNESS: Yes, sir. 

THE COURT: Well, if that was all right with you, why did you 
have to make up this partnership return with your son-in-law ? 
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THE WITNESS: That is what I can't understand, where this all 
came from. It was all so close to the accident that it was all made up 


to show acertain purpose. Your Honor, mayI say one thing? This was 
dated September 20 on the papers we just looked at, and that is when 
they were notified that the insurance company was not, would not take 
care of the accident. I believe that is the way I see it now. I never 
thought about that. That is when they probably found out that-- 

THE COURT: You mean the insurance company had Rubenstein 

- make you prepare a partnership return which showed that on May 1 you 

and your son-in-law were partners ? 

THE WITNESS: Did the insurance company make me do that ? 

THE COURT: Well, you are: saying that somebody caused all of 


THE WITNESS: Well, they certainly did. 

THE COURT: Do you know who it was? 

THE WITNESS: I don't know who I could say, no, sir. 

THE COURT: All right. 

THE WITNESS: It was caused by someone, and I can't say who. 

BY MR. SMITH: 

Q. When did you actually sell the station? A. I would say two or 
three months after the accident, offhand. 

Q. Would that be around September of 1949? A. It is possible. 
I mean, I do not have the dates before me. 

Q. And had this gas station ever really made any money? I mean, 
at any time since you started it with Rubenstein? A. No, sir. 

Q. And when you put this thousand dollars additional in the Riggs 
Bank in April of 1949, what was the occasion for that? A. There was 
no money in the bank. Rubenstein notified me there was no money there, 
and I went and put more money in there to keep the account active. 

Q. And was the station also out of gasoline at that time? A. Didn't 
have no gas. 

Q. And do I understand that you gave the bank some instructions to 
restrict the right of Rubenstein to draw that additional thousand dollars 
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out of the account? Is that right? A. I told Rubenstein I was going to 

put some money into the account and I went and told the bank 
manager that I did not want Mr. Rubenstein to withdraw this money. 

Q. Well, when you say this money-- A. I mean the thousand 
dollars. 

THE COURT: And that is what you signed? 

THE WITNESS: Yes, sir. No dissolving of the partnership or 
anything. 

BY MR. SMITH: 

Q@. And did you read the paper the bank drew up for you that day ? 
A. Yes. | 

Q. A while ago you said Rubenstein wanted to get out after the 
accident. Was anything ever said by Rubenstein to you that--and correct 


me if J am wrong--that the suit of Hudson was for $75,000 and damages 


_ and exceeded the amount of insurance he had? A. Yes, sir. 

MR. GRAHAM: The damage is done. 

THE COURT: Do I understand you to say that the date shown on 
the partnership return, put on there by the Government office that 
received it was the approximate time that you made up that return? 

THE WITNESS: I never made it up, your Honor, it is 

the first time I have ever seen it, that particular return. 

THE COURT: This is the first time you have ever seen it? 

es THE WITNESS: That is right,. that particular return. 
es : “THE COURT: ‘Well, isn't that your ‘signature ? 
|” THE WITNESS: ‘Sure. 
a . : THE COURT: Well, didn't you see it when you signed it? 
THE WITNESS: ‘Yes, Sir, "but it did not have that date on it, sir. 
THE COURT: Well, of course it didn't you. ‘had not sent it yet. 
Fam trying to find out when you made the return up if you recall. I 
thought you indicated -- well, I will not say what I thought. I may be 
mistaken about it. . Do’ you have an opinion ? ‘Your attention was called 
to the stamp- what is the date, Mr. ieee 
MR. SMITH: Sir ? ‘ 
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THE COURT: What is the date of the stamp marked on there ? 

THE WITNESS: That is-- 

MR. SMITH: September 20, 1950. It is a year later. 

THE COURT: Now, your attention was called to that ? 

THE WITNESS: Yes, your Honor. 

THE COURT: When Mr. Smith called your attention to the date 

173 September 20, 1950, does that refresh your recollection when you - 

filed that partnership return ? 

THE WITNESS: Your Honor may I say I never filed it. 

THE COURT: Well, when you signed it. Let me put it that way. 

THE WITNESS: I do not know when that was signed. 
| THE COURT: You mean that it could have been signed a year 
before ? 

THE WITNESS: ‘It could have been signed any day before the 20th. 
when it was turned in to the Government. September 20, I would say. I 
am not familiar with how those things work, your Honor. 

THE COURT: I know it could be signed before the receipt, but I 
am trying to find out if you have any memory of the time. 

THE WITNESS: No, not of that return. 

THE COURT: Are you through? 

MR. SMITH: I have one more question. 

BY MR. SMITH: 
Q. Do you recall at the time you signed this tax return whether it 


was just one paper before you or were there more than one paper. A. I 


do not understand. 

Q. Well, was there a pile of papers in front of you, or was this 
paper all by itself, or-- A. Mr. Smith, I will have to say again I do not 
even remember when I signed this paper at any time. 

Q. And you don't remember whether this paper was with some 
other papers, is that right? A. I don't even remember signing it. 

Q. And did I understand you to say that the accountant for the 
partnership, Rubenstein's accountant, prepared this tax return. A. That 


was Rubenstein's accountant, not mine. 
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MR. SMITH: I have no more, your Honor. 
RECROSS EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Lazarus, did you pay this Mr. Lipshults to do these returns 
and keep your books after May 1, 1949? A. No, Mr. Rubenstein always 
paid him. 

@. Mr. Rubenstein paid him after May 1, 1949? A. I don't think 
anybody paid him at all afterwards. 

THE COURT: After May 1, he is talking about. 

THE WITNESS: Yes, sir. I don't think anyone paid him, your 
Honor. 

THE COURT: Did he get paid up to May 1? 

THE WITNESS: I doubt it. Because the station was always very 

low on funds. 

Q. Pardon? He was a friend of Rubenstein. He would take care 
of Rubenstein's previous station. 

Q. You have known Jake Lipshults for fifteen or twenty years? 
A. Yes, sir. 

Q. He was the accountant who was doing this? A. Yes, sir. 

Q. Now, so you have told us that you read the letter that the man 
at Riggs Bank prepared before you signed it, Mr. Auldridge, is that 
correct? A. Yes, sir. 

Q. I will ask you if the letter said this, addressed to Riggs Bank 
dated April, 1949: "Gentlemen: You are hereby notified that Arthur 
Rubenstein is no longer a partner of Transport Amoco Service, effective 


April 26, 1949, and you are requested to cancel his signature on the 


account. Very truly yours, Amoco Transport Service, By and signed 
David Lazarus, partner." Is this the letter and is this what it said? 
A. Mr. Auldridge made the letter up and I presume that is what 
it said. 
@. You read it, didn't you? A. I read it but I did not dictate it. 
* * * 
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MAX A. WOOL 
was called as a witness for and on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITH: 

Q. Will you state your full name? A. Max A. Wool. 

Q. Are you engaged in the insurance business in the District of 
Columbia? A. Yes, sir. 

Q. How long have you been so engaged? A. Sixteen years. 

MR. SMITH: May I have the file, sir. 

BY MR, SMITH: 

@. Mr. Wool, I show you plaintiff's Exhibit 6, and ask you whether 
or not that policy was issued through your office? A. Yes, that was 
issued through our office. 

Q. And is that you on the back, Max A. Wool, Complete Insurance 
Service? A. Yes. 

Q. Now how was this policy ordered? A. What do you mean "how"? 

Q. Well, I mean, who called you up? Who ordered it? A. Mr. 
Rubenstein. 

MR. GRAHAM: I am going to object to any conversation between 
Mr. Rubenstein and Mr. Wool. 

THE COURT: I will sustain the objection. The policy is already 
in evidence. The partnership is admitted within the existence of the date 
of the policy. I have already ruled that the policy covers both of the 
parties. 

BY MR. SMITH: 


Q. Mr. Wool, did you receive a report of an accident on May 3, 


1949, in your office? A. Yes, Idid. A report of an accident ? 

Q. Yes. A. Yes. 

Q@. And who made that report? A. Mr. Rubenstein. 

Q. Is that Arthur Rubenstein? A. Yes, Arthur Rubenstein. 

Q. And how was the report made? Was it telephone, or how ? 
A. It was atelephone message, and it wasn't complete, and we wrote 


him a letter to give us a complete report of the accident. 





158 

Q. And do you have that letter there that you wrote to him ? 

A. Yes. 

Q. Could you take that out of the file, please, and let me have it 
marked ? 

MR. SMITH: May I have this marked ? 

THE DEPUTY CLERK: That is Defendant's Exhibit number 11 for 
identification -- plaintiffs' exhibit number 11. 


(Plaintiff's Exhibit Number 11 was 
marked for identification.) 


MR. SMITH: I offer this in evidence, your Honor. Does your 
Honor want to see it? 

THE COURT: Have you seen it ? 

MR. GRAHAM: No, sir. 

MR. SMITH: Oh, I am sorry, (handing document to counsel). 

MR. GRAHAM: Your Honor, I feel that is hearsay between Manu- 
facturers and plaintiffs in this case, and I object to it on that ground. 

MR. SMITH: They have raised a point in the pretrial order that 


we didn't give them a timely notice of the accident. I want to show it 


was reported and then passed on to the Company. 

MR. GRAHAM: Mr. Wool is the insurance agent and not the agent 
of Manufacturers' Casualty. 

THE COURT: Objection sustained. 

MR. SMITH: Allow me an exception to the ruling. 

THE COURT: Yes, indeed. Certainly. 

MR. SMITH: I think I ought to make plain to the Court that we 
contend in these circumstances that Mr. Wool was the agent of the 
Manufacturers Casualty Insurance Company. The Company itself had 
no contact with the insured at all. Everything is handled through Mr. 
Wool's office, with no contact at all with Manufacturers. 

THE COURT: Yes, but you have got in evidence already that the 
defendant had been notified. 

MR. SMITH: Well, that was only calling on them to defend the 
suit, your Honor. This goes to the notice of the accident itself. 

THE COURT: Well, didn't you have notice of it? 
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MR. GRAHAM: Not for over a month after it occurred, your Honor. 

THE COURT: Well, you did have notice of it, though, didn't you? 

MR. GRAHAM: Oh, yes sir. 

THE COURT: Well, you don't have to have it immediately. 

MR. SMITH: If that is admitted. I didn’t understand it was. 

THE COURT: He stated he received notice a month after the 
accident. 

MR. SMITH: Your Honor, if that point is conceded I won't go into 
this additional testimony which shows he did get notice. 

THE COURT: He says he received notice a month after the acci- 
dent. 

BY MR. SMITH: 

Q. Now when you got the report of the accident what day did it 
come in? A. It was reported on May 3rd, the date of the accident. 

MR. GRAHAM: May we establish from this witness whether he 
personally got notice or whether it came to his office? I am confused 
about that. 

THE WITNESS: It came to the office. 

BY MR. SMITH: 


Q. Well, on May 3, 1949, did you have an office manager who was 


your brother, Bernard Wool? A. That is correct. 

Q. And is a recording there of the information that came in that 
day as to the details of what was reported? A. No details came in on 
that day. It just reported the accident. We wrote on that day asking for 
a complete report. 

THE COURT: Did you get an answer? 

THE WITNESS: We got an answer on June 27th. 

BY MR. SMITH: 

Q. Who is the answer from? A. From aMr. Harris of Transport 
Amoco Service. 

Q. That was William Harris, the driver of the car involved; is 
that right? A. The telephone message just said Mr. Harris of Transport 
Amoco called, and my brother called him back and got the complete in- 
formation, and then transmitted it to the Company. 
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MR. SMITH: May I have this letter marked, your Honor? 
THE DEPUTY CLERK: Plaintiff's Exhibit Number 12 for identi- 
fication. 


(Plaintiff's Exhibit Number 12 for 
Identification.) 


THE COURT: Any objection to this? 

MR. GRAHAM: It depends upon what it is being offered for. 

THE COURT: I guess it is being offered to show they notified them. 

MR. SMITH: This is the general policy writer here and who signed 
this policy in chief. 

MR. GRAHAM: I have no objection. 

MR. SMITH: We offer it in evidence. May I read it? 

MR. GRAHAM: What number is that? 

THE DEPUTY CLERK: Number twelve. 


(Plaintiff's Exhibit No. 12, 
previously marked for identification, 
was received in evidence.) 


MR. SMITH: Ladies and gentlemen, this is Plaintiff's Exhibit 12: 
"On May 3, 1949, the above insured called this office and 
reported an accident. This report was incomplete inasmuch as 
he did not have the name or address of the person who was hurt. 
"On May 3rd we sent him a letter instructing him to obtain 
all of the information which we. outlined in this letter so that a 
complete report could be made. To date we are in receipt of this 
report, which is as follows: On May 3rd, at eight a.m., Mr. 
William Harris, an employee of the above insured, was driving a 
1947 Buick belonging to Mr. Justice to be serviced, and at twelfth 


and Wiley Streets, Northeast, he hit a man, namely Garland Hud- 


son, 1916 West Virginia Avenue, Northeast. Number 9 Precinct 
has a complete report. » 

"Mr. Justice is insured by the American Automobile Asso- 
ciation. He|is employed by a Liquor Distributor at 1441 Ogden 
Street, Northeast. 
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"This is all the information we have at this time. Please 
proceed to make certain of this claim and notify this office when 
the case has been closed. 


'Very truly yours, (Signed) Max A. Wool." 
BY MR. SMITH: 
Q. Now, Mr. Wool, would you describe briefly the mechanics by 
which this policy in suit -- that is, the garage liability policy -- was 


written and delivered? A. May I ask you a question? 

Q. Well, Heigle is the insurance agency at the time, was the policy- 
writing agent for Manufacturers in the District? A. That is true. 

Q. And they wrote the policy in the Washington office; is that right ? 
A. That is correct. 

Q. Then what did you do with it? A. Well, we delivered it to our 
assured, Mr. Rubinstein. 

Q. And you mailed itto him? A. Yes, I suppose we mailed it to 
him. 

Q. Now, several days after you mailed the policy did your office 
receive a complaint about the form in which the policy was drawn? 

A. No, not to my knowledge. I don't remem ber it. 

Q. Was Mr. Bernard Wool there at the time this policy was 
delivered -- A. Was written? 

Q. Delivered and written? A. Yes, sir. Yes, he was in the office. 

MR. SMITH: You may cross-examine. 

CROSS- EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Wool, you, acting as Mr. Rubinstein's agent, ordered some 
insurance from Manufacturers and also from some other companies in 
connection with this business, did you not? A. That is correct. 

Q. Now you have stated that your office received a telephone call 
from Mr. Rubinstein on May 3, 1949. Can you testify of your own know- 
ledge that Mr. Rubinstein himself called on that date? A. Not at this 
time I couldn't. 

Q. You didn't receive the call, did you? A. I don't remember 
whether I did or not. 
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Q. Wasn't it received by some lady in your office? A. That is 


hard to say right today. I don't remember. 


Q. Well, do you have any recollection of speaking with Mr. Rubin- 
stein on May 3, 1949? A. No, I don't have any recollection. 

Q. So that you are not able to testify whether or not Mr. Rubinstein 
called or someone else called from Transport Amoco; is that correct? 

186 A. That is correct. 

MR. GRAHAM: No further questions, your Honor. 

MR. SMITH: Your Honor, I overlooked one question. 

THE COURT: Very well. 

REDIRECT EXAMINATION 
BY MR. SMITH: 

Q. Have you got a letter in your file saying "By Arthur Rubinstein" 
and dated sometime in September, 1949? A. I didn't hear you. 

Q. Have you got a letter in your file from Arthur Rubinstein, 
bearing some date in September, 1949? A. A letter from Rubinstein? 

Q. Yes. Isn't there a letter in there ordering you to transfer to - 

MR. GRAHAM: I object to this. This is leading and also hearsay. 

THE COURT: It is rather leading. Have you got the letter ? 

THE WITNESS: I don't see any letter from Rubinstein so far. No, 
he can examine this file if he wants to. 

MR. SMITH: Could I look at this file ? 

THE WITNESS: Sure. 

BY MR. SMITH: 

Q. Do you have any document in here showing a transfer policies 

and transfer to Amoco Service? A. Yes. 

Q@. See if you can locate that one. That may be in there. A. A 
letter to Mr. Blake. 

MR. SMITH: May I have this marked, your Honor ? 

THE DEPUTY CLERK: Plaintiff's Exhibit number 13 for identi- 
fication. 


(Plaintiff's Exhibit No. 13 was 
marked for identification.) 
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BY MR. SMITH: 

Q. Mr. Wool, will you look at this letter? It purports to be a copy 
addressed to Mr. Lawrence A. Blake, 1231 New Jersey Avenue -- 

MR. GRAHAM: Your Honor, I object to it being read. He told me 
he was going to use it to refresh his recollection. He is entitled to do that. 

MR. SMITH: I am just coming to it. Iam just asking if, reading 
that letter, if that doesn't refresh his recollection that Arthur Rubinstein 
gave him some instructions. 


MR. GRAHAM: He is now trying to impeach his own witness. He 


is going beyond the scope of cross-examination. 


THE COURT: I don't know what the purpose is. 

MR. SMITH: The purpose is that even September, 1949 Rubenstein 
is exercising control over his policies and wants him to transfer it. 

188 MR. GRAHAM: I will admit that Rubinstein -- they were personal 

to him. He exercised control over the policies. I will admit that. 

THE COURT: Then you don't object to this letter, do you? 

MR. GRAHAM: I object to the letter going in as being hearsay, 
your Honor. 

THE COURT: I thought you admitted that Rubinsteir transferred 
his own policies. 

MR. GRAHAM: No, I don't know what Mr. Rubinstein did with them. 
I say he had control over the policies. 

THE COURT: I will sustain the objection. 

* * 
189-200 RECROSS EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Wool, when Rubinstein called you about these policies, did 
he tell you David Lazarus and he were in partnership? A. No, he didn't. 

Q. Did you have any knowledge of that before the accident ? 
A. No. 
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DAVID LAZARUS, 
the plaintiff, being recalled to the stand by his counsel and having been 
previously duly sworn, was examined and testified further as follows: 
FURTHER REDIRECT EXAMINATION 
BY MR. SMITH: 

Q. Mr. Lazarus, I may have asked you this question the other day 
and I have forgotten it. How was the premium for this garage liability 
policy that is in suit here paid? A. From the joint account that Rubin- 
stein andI had. Either signature could be honored. 

Q. What bank was that? A. Riggs National Bank, 7th and I Street, 
Northwest. 

Q. In other words, it was paid out of partnership funds? Is that 


correct? A. That is correct, sir. 


Q. Now the other day you mentioned a written agreement dated 
May the 17th, 1949, in which Rubinstein gave up his interest in -- 

MR. GRAHAM: I object to that, Your Honor. I think the agreement 
will speak for itself, and whether or not it is an agreement. My under- 
standing is it is signed by only one person, Mr. Lazarus. 

THE COURT: What agreement are you talking about ? 

MR. SMITH: I am trying to find the agreement, Your Honor. We 
don't have it, and Mr. Graham told me this morning he doesn't have it. 
And if we can't find it, I will have to offer secondary evidence as to what 
was in it. 

THE COURT: What agreement are you talking about ? 

MR. SMITH: It is an agreement signed on May the 17th, 1949, two 
weeks after this accident, Your Honor. 

MR. GRAHAM: Your Honor, I object to the use of the word "agree- 
ment."' It was signed by Mr. Lazarus only. 

THE COURT: Well, it is not important what it is called. You may 
inquire about whatever it is. | 

BY MR. SMITH: 

Q. Do you recall, Mr. Lazarus, that you signed a paper on May 
the 17th, 1949, with respect to the business of Transport Amoco Service ? 

A. Yes, I remember that. 
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Q. And do you have that agreement? A. No, sir. 
Q. Did you ever have acopy of it? A. No, sir. 
* * * 

Q. Was that agreement or paper, whatever it was, actually signed 
by you on May 17th, 1949? A. Yes, sir. 

Q. And how was it presented to you? A. You mean who handed it 
to me? 

Q. Yes. A. Mr. Rubinstein. 

@. And did Mr. Rubinstein also have an attorney in the picture at 
that time? A. I presume he was his attorney. 

Q. What was his name? A. Mervin, as far as I know. I don't 
know whether that was his last name or first name. 

Q. You are referring to Bertrand Merwin? -- M-e-r-w-i-n? 
A. That is right, Bertrand Merwin, Yes. 

@. What was the substance of that writing? 

MR. GRAHAM: I object to that, Your Honor. 

THE COURT: I will allow the writing to be introduced, if it is 


found. But if it can't be found, his testimony would be competent. 
MR. GRAHAM: My objection goes to this, Your Honor, the fact 
that it is hearsay as to Manufacturers Casualty, as a self-serving 


declaration signed by Mr. Lazarus himself alone. This wasn't even 
signed by Mr. Rubinstein. 

THE COURT: It goes to the weight of the evidence as to when the 
partnership was dissolved, doesn't it? 

MR. GRAHAM. No, sir; it doesn't. 

THE COURT: It doesn't? 

MR. GRAHAM: Would you like to see a copy of it? 

THE COURT: Have you got it? 

MR. GRAHAM: I have a copy of it that was in the transcript the 
last time, if you will bear with me a moment, sir. 

MR. SMITH: You mean it was copied into the transcript? 

MR. GRAHAM: It was read. AsI recall it, Mr. Luria read it into 


evidence. 
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MR, SMITH: May I see it, please? 

MR. GRAHAM: I thought I would let the Judge see it. It is at the 
bottom of page R-12, Your Honor (the transcript being ‘handed up). - 

THE COURT: This paper writing that is dated the 17th day of 
May, 1949 was signed by you. Right? 

THE WITNESS: Yes, sir. 

THE COURT: Did Rubinstein sign it? 

THE WITNESS: I don't recall, sir. It seems to me there was 
only one copy, and Rubinstein kept that one. 

. THE COURT: But he didn't sign it? 

THE WITNESS: Your Honor, I don't remember. 

THE COURT: Was he asked to sign it? 

THE WITNESS: Well, I will say he had his attorney there, and I 
didn't. So whatever his attorney wanted, I guess he did. I didn't have 
anyone representing me, sir. SoI presume his attorney done it properly, 
whichever way it had to be done at that time. I don't know how it was 
done. 

MR. GRAHAM: Your Honor, I understand Mr. Smith has served 
Mr. Merwin with a subpoena. Mr. Merwin may have a copy of it. 

MR. SMITH: I have already questioned him, Your Honor, and he 


has gone through all his old files and he says he doesn't have a copy of 


it. May it be agreed that we can read this verbatim report of what the 
writing contained, as is shown by the transcript? 

MR. GRAHAM. I have no objection to reading that. However, I do 
not feel that it is admissible. 

THE COURT: I don't think it is either. It is not signed by Rubin- 
stein. 

MR. SMITH: Well, Your Honor, as I understand it, Rubinstein 

and his attorney presented this. And from the very wording of it, 
it operates in favor of both parties. 

THE COURT: You object to its going in? 

MR. GRAHAM: I do object, Your Honor. 

THE COURT: I will sustain the objection. 
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MR, SMITH: Well, Your Honor, may I make a tender of this for 
the record? 

THE COURT: Yes. 

MR. SMITH: The tender covers the proceeding of March 11th, 
1953, in the suit of Ora Greene Hudson, Administratrix of the estate of 
Garland Hudson, deceased, against Arthur Rubinstein and Davis Lazarus 
and others, and reading from pages R-12 through R-14 of that record. 
And I make that as a proffer. Your Honor, may I say that is quite an 
important piece of evidence for us, two weeks after this accident, and 
I would ask Your Honor to reconsider that ruling. 

THE COURT: I am afraid it is a self-serving statement. Isn't it? 

MR. SMITH: It is part of the res gestae, Your Honor. It is the 
thing itself in action, bearing upon the status of when this partnership . 
was dissolved and when it was liquidated and wound up. 

THE COURT: I don't think you can bring it in under res gestae. 

MR. SMITH: I don't know any other way we could prove it, Your 
Honor. 

THE COURT: I don't guess you can. I am afraid it is not admis- 
sible. I can't admit it. If it was signed by Rubinstein, I would admit it. 

MR. GRAHAM: If it was signed by Rubinstein, I wouldn't object. 

MR. SMITH: Well, Your Honor, the testimony is that Rubinstein 


and his lawyer are the ones who drafted this thing and brought it over 


to Lazarus to sign it, and he signed it on May the 17th. 

THE COURT: That well could be. 

MR. SMITH: And then took it back with them. 

THE COURT: Well I have already ruled on it, that I can't admit it. 

MR. SMITH: I have nothing further. 

* 5 x 

THE COURT: You understand that Iam not ruling out any evi- 
dence by Mr. Lazarus that this partnership was dissolved on the 17th 
day of May. 

MR. SMITH: May I call him back and then cover that ground, 
Your Honor ? 
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THE COURT: Very well. 
(The witness Lazarus returned to the stand.) 
BY MR. SMITH: 

Q. Mr. Lazarus, when was this partnership between you and 
Rubinstein finally dissolved? A. Well, could I say the date of that 
letter? Would that be correct? 

Q. What date are you referring to? 

THE COURT: Show him the date -- May 17th. 

THE WITNESS: May 17th. 

THE COURT: The date of the paper he signed is May 17th, 1949, 
is it? 

MR. SMITH: Yes, sir. 

THE COURT: Is that the date the partnership was dissolved? 

THE WITNESS: Yes, sir; that is the date the partnership was 
dissolved. 

MR. SMITH: You may cross-examine. 

FURTHER RECROSS- EXAMINATION 
BY MR. GRAHAM: 

Q. When did you and Mr. Rubinstein first discuss the advisability 
of dissolving the'partnership? A. We never talked about it at all, sir. 

Q. Until what time? A. I presume that was the date. 

Q. May 17th? A. I presume so. 

Q. Were you and Mr. Rubinstein partners up until that time ? 

A. Yes, sir. 

Q. And were both of you drawing money from the partnership, 

until May 17th? A. Well, canI say I don't know if we were drawing, 


because there was lots of times when we didn't draw money, when there 


wasn't any. 

Q. Well, were both of you working until May 17th? A. Yes, sir; 
we were both working, sir. 

@. At the service station? A. Yes, sir. 

Q. And was Mr. Sorrentino there? A. Yes, sir. You mean on 
that particular date, sir? 
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Q. No. Up until May the 17th. A. Yes, sir; he was there before 
and after. 

Q. Had you and Mr. Sorrentino entered into a partnership to run 
that business? A. No, sir. 

Q. Did you ever enter into a partnership agreement with Mr. 
Sorrentino, prior to May 17th? A. Well, Mr. Sorrentino was an em- 
ployee there. And -- 

THE COURT: He wants to know if he was ever a partner of yours 

prior to May 17th. 

THE WITNESS: I don't recall ever making up any papers, if that 
is what Mr. Graham means. 

MR. GRAHAM: May I see the plaintiff's exhibit, the one from the 
bank ? 

BY MR. GRAHAM: 

Q. Mr. Lazarus, I show you Plaintiff's Exhibit No. 5, "Authoriza- * 
tion for partnership account," and ask you if that is the only written | 
memorandum or agreement you had relating to the partnership account 
with Mr. Rubinstein. A. You mean if this was the only one with Mr. 
Rubinstein ? 

Q. Yes, sir. A. Well, I would say yes, sir. 

@. And that was to Riggs Bank? Is that correct, sir? A. Yes, 


sir. 


Q. Now, sir, Iask you if on May 2, 1949, one day before this 


accident, you and Mr. Sorrentino went to Riggs Bank and started a 
partnership account of Sorrentino and Lazarus, trading as Transport 
Amoco Service. A. Mr. Graham, I don't think Sorrentino went down 
there. But I gave him authorization to sign checks, if that is what you 
are referring to. 

Q. You gave him authorization to sign checks on April the 11th, 
didn't you; and then you opened the partnership bank account on May 2 
with Mr. Sorrentino? A. Well, I don't know the exact dates. But I 
know he was authorized to sign checks while Rubinstein was there. 

Q. And then after Rubinstein left, did you give him authority to 
sign checks as a partner of yours? A. Well, I thought he had that 
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already, sir. 

Q. Did you give him authority to sign checks, as your partner, 
after Mr. Rubinstein left the business? A. Well, I don't have it before 
me. If that is what you have, I don't recall it. 

Q. Did you do it? A. DidI do it? 

Q. Yes, sir. A. Well, Rubinstein was my son-in-law. I would 
do anything to help him, if that is what you mean. 

Q. Rubinstein was your son-in-law? A. Sorrentino was my son- 
in-law. 


Q. All right. Now, sir, did you give Mr. Sorrentino authority to 


sign checks on the Riggs Bank as your partner after Mr. Rubinstein left 


the business ? 

MR. SMITH: I submit he has answered that, Your Honor. 

THE WITNESS: He was signing checks all the time, sir. 

MR. GRAHAM: Would you read the question, please, Mr. Reporter ? 

THE REPORTER (reading): "Now, sir, did you give Mr. Sorrentino 
authority to sign checks on the Riggs Bank as your partner after Mr. 
Rubinstein left the business?" 

THE WITNESS: May I answer that someone had to sign checks? 

‘THE COURT: Just answer the question. | 

THE WITNESS: Yes, sir; I would say yes, sir. 

THE COURT: As a partner -- that is the question. 

THE WITNESS: I can't say if he was a partner or not. 

THE COURT: Don't you know whether he was your partner or not? 

THE WITNESS: Do I know that? We didn't sign agreements, sir. 

THE COURT: I don't care whether you signed any agreements or 


THE WITNESS: Orally ? 
THE COURT: Yes. 
THE WITNESS: I would say yes, sir. 
BY MR. GRAHAM: 
Q. And was that the day you went down to the bank with Mr. Sor- 
rentino? A. Mr. Sorrentino, asI recall -- it has been quite a while -- 
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I don't think ever went there, because he was at the station. 
Q. Well, did you take one of these pieces of paper, similar to the 


one you signed with Mr. Rubinstein -- A. That is possible. 
Q. -- and have Mr. Sorrentino sign it? A. Yes, sir; if I recall 


it right, yes, sir. 

@. And then did you take it to the bank? A. I believe so, yes. 

Q. With Mr. Sorrentino's signature and your signature? A. Cor- 
rect, sir. 

Q. And was that after Mr. Rubinstein left the business? A. No, 
sir -- before. 

Q. Didn't you just tell us it was after he left the business? 

A. Well, May the 17th was the date we dissolved partnership. 

THE COURT: Do I understand that prior to May 17th there were 
three partners ? 

THE WITNESS: Three who could sign the checks. 

THE COURT: I am not interested in who could sign checks. 
Were there three partners in this business at any time? 

THE WITNESS. Evidently there was -- yes, sir. 

BY MR. GRAHAM: 

Q. Well didn't you tell us Friday that there never were three 
partners? A. Well, you are looking at records. I don't have any 
records before me, sir, and this is a long time back. I know that way 
after the accident Mr. Rubinstein signed, or rather I signed, papers 
leaving Mr. Rubinstein out of the partnership, as he wanted. 

Q. You received a subpoena to appear here today and bring some 
records with you. Where are those records? A. No, I did not receive 
any subpoena, sir. 

Q. Didn't you receive a subpoena trick-or-treat night, Wednesday 
night? A. Last Wednesday ? 

Q. Yes, sir. A. But it was first sent to my accountant, who was 
out of town; and then it had my name underneath of it. 

Q. And was it served on you? A. Yes, sir. 

Q. Well you did receive it, then, didn't you? A. I did receive it. 
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Q. All right. Now where are the records? A. They were all in 
court the last time we were here. 

Q. All of the records? A. Yes, sir. Mr. Lipshults read them 
right -- 

THE COURT: During this trial -- 

THE WITNESS: No, sir. 

THE COURT: -- or the other one? 

THE WITNESS: I mean -- 

THE COURT: Where are they now ? 

THE WITNESS: As far as I know, they were left in court. I don't 
know where they are. I never got them back, sir. I never brought them 
at any time, and J never had them at any time. 

BY MR, GRAHAM: 

Q. You never had the records at any time? A. No time at all, sir. 

THE COURT: Where is your accountant today ? 

THE WITNESS: Where is he? No one has asked me. I mean, I 
don't know, sir. No one told me to bring him here. 

THE COURT: Well do you know where he is. 

THE WITNESS: I presume he is working here somewhere. I know 
where he is if he is working. 

MR. SMITH: Was a subpoena served on this accountant ? 

MR. GRAHAM: The accountant, I am informed, is in Florida. I 
have a man looking for him even today, Your Honor. We have been 
looking for him for two weeks. 

BY MR. GRAHAM: 

Q. You say that you never had the records of the partnership in 
your possession? A. That is correct, sir. 

MR. GRAHAM: May I ask Your Honor to indulge me for a moment? 

BY MR. GRAHAM: 


Q. Mr. Lazarus, I asked you this Friday, and I am going to ask 
you again, if it isn't true that at the time of the first trial of the case 
brought against you and Mr. Rubinstein by Mrs. Hudson you were asked 
this question -- page 28 from the transcript of Civil Action 4832-52 -- 
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"Question: Do you have those books and records in your possession 

Answer: Right now ? 

"Question: Yes. Answer: At home? 

"Question: Yes, sir. Answer: Yes, sir. 

"Question: Mr. Lipshults gave those to you, did he not? Answer: 
Yes, sir. 

"Question: Will those books and records show what money was 
received by whom and when? Answer: Yes, sir. 

"Question: Can you bring those books and records back here this 
afternoon? Answer: Yes, sir." 

Now, then, again on page 30 you were asked these questions: 

"Question: When did you receive those books and records of 
Transport Amoco from Mr. Lipshults? Answer: Well, the day before 
the case started. It was ona Sunday. This case started on Monday. 

"Question: Did you bring those with you today? Answer: No, sir. 

"Question: Did you intend to bring them with you today? Answer: 
No, sir. 

"Question: You received those records from Mr. Lipshults on 
Sunday or Monday? Sunday? Answer: Sunday or Monday? No, I 
received them Sunday." 

Now, sir, were those questions and answers truthful ? 

A. To my best ability they were. But I understand later on I 
thought I had them but Mr. Lipshults did have them, and he introduced 
them all. I was just thinking from memory that I did have them. 

Q. Now do I understand you to be testifying now that there were 
three partners in this business? A. At what time? 

Q. Atone time. A. Yes, sir -- three people to sign checks, sir. 
I don't want to be confused, and I don't want to confuse anyone else. 
There were three people signing checks, sir. 

Q. I am talking about partners. You know what we mean by part- 


ners, don't you? A. Sure. Well, I can't say that there were three 


partners, no, sir. 
Q. Did Mr. Sorrentino come in as your partner after Mr. Rubin- 
stein left? A. Orally, yes, sir. 
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MR. GRAHAM: I have no further questions. 

MR. SMITH: I have nothing further, Your Honor. 

THE COURT: When you say "Orally, yes," after Mr. Rubinstein 
left, when do you mean that he came in as your partner ? 

THE WITNESS: I presume that would be after the letter was 
Signed, because Sorrentino -- 

THE COURT: Would that be the 17th of May? 

THE WITNESS: Yes, sir. Sorrentino had been working there all 
the time, before the accident. 

THE COURT: Did he become a partner after the 17th of May ? 

THE WITNESS: I don't exactly know how to Say it, sir. 

THE COURT: Don't you know whether he was a partner ? 

THE WITNESS: Your Honor, the only reason there was any 
partnership was for the betterment of the business, in other words, if 
you make a mania partner, he is going to work better. And he was my 
son-in-law and I would do anything to help him. I will say that. And it 
didn't make any difference if he owned the station. 

THE COURT: When did you take him in as a partner ? 

THE WITNESS: Without any dates or books or records, I don't 
know how to say it. 

THE COURT: Well, referring to the letter that you gave to the 
bank -- 

THE WITNESS: Yes, sir. 

THE COURT: -- in which you said that he was a partner -- did 
you say that ? 

THE WITNESS: Yes, sir. We signed an agreement at the bank -- 
I signed an agreement. 

THE COURT: Was he your partner then ? 

THE WITNESS: The way the bank wanted it, yes, sir. 

THE COURT: Not the way the bank wanted it -- the way you 
wanted it. Was he a partner then? 

THE WITNESS: Yes, sir. 

THE COURT: And what is the date of that ? 
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THE WITNESS: That was May the 2d, sir. 

THE COURT: Now was Rubinstein a partner then ? 

THE WITNESS: Up until May the 17th. 

THE COURT: Well you had three partners in the business on May 
the 2d? 

THE WITNESS: I would say so, yes, sir. 

THE COURT: All right. 

MR. SMITH: I have nothing further, Your Honor. 


THE COURT: That is all. 
* * 


(The jury having left the courtroom:) 


ON DEFENDANT'S MOTION FOR DIRECTED VERDICT 

MR. GRAHAM: Your Honor, the Manufacturers Casualty Insurance 
Company, which is the only defendant remaining in the case, moves for 
a directed verdict based upon the evidence presented by the plaintiff 
herein. The only issue which Your Honor stated remains to be decided, 
since you have decided the question as a matter of law that Mr. Rubin- 
stein and Mr. Lazarus were both covered on the date the policy was 
issued, the only question left is whether or not Mr. Lazarus was a part- | 
ner with Mr. Rubinstein on May 3, 1949. 

Now the plaintiff has presented evidence -- the only evidence they 
have presented, as a matter of fact -- is the testimony of Mr. Lazarus. 
Mr. Lazarus was very vague on Friday. At first he denied that Mr. 
Sorrentino was ever his partner. Now this morning he admits that on 
May 2d Mr. Sorrentino became his partner. He told us that at no time 
were there ever three partners in the business, Friday. Now today he 
says yes, there must have been three partners. We have his testimony, 
however, that he does say that the partnership was dissolved on May 17th. 
However, we have his clear and unequivocal testimony that he signed a 
partnership information return, required by the Federal Government, 
listing Mr. Rubinstein and Mr. Lazarus as being the predecessor 

225 partnership to a partnership of Sorrentino and Lazarus, which 
partnership came into existence on May 1, 1949, three days before the 


accident. 
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We have Mr. Lazarus' testimony this morning that on May 2d, 
one day before the accident, he and Mr. Sorrentino started a partner- 
ship bank account at Riggs Bank. 

Based on that I think it would be the rankest kind of speculation - 
to let this evidence go to the jury for them to determine whether or not 
a partnership did or did not exist. I think because of the fact that the 
plaintiff has proved at least three of three hypotheses, then he had 
proved neither. And for that reason we ask for a directed verdict. 

MR. SMITH: Your Honor has found as a matter of law that 
Lazarus was a partner covered by this policy at the time it was issued. 
And in view of the admission of Manufacturers that it was a partnership 
on September 1, 1948, there is a presumption of continuance of a status 
created such as that. 

Even if Your Honor took these little mites and bits of evidence that 
my opponent is picking out to argue against the ultimate facts stated by 
Lazarus, that this partnership was in existence on May 3d, 1949, and 
wasn't dissolved until this writing on May the 17th, 1949, you will readily 
understand that Mr. Graham hasn't got a leg to stand on. He hasn't even 


got a scintilla of evidence on our case. 


I submit to Your Honor that certainly there is a prima facie case 


made out, and they have got the obligation to go ahead with their evi- 
dence and meet it if they can. I anticipate when Your Honor hears all 
the evidence that we will be in the position of asking Your Honor for a 
directed verdict on all the issues in this case. 

THE COURT: I think where the evidence is conflicting that I will 
have to deny the motion. 

MR. GRAHAM: All right, sir. 

THE COURT: Now what position are you taking on this res 
judicata ? } 

MR. GRAHAM: Your Honor, I will start my case now and make a 
proffer to you, if that is all right. I want to protect the record. 

THE COURT: I am not going to allow any evidence about that 
verdict in the prior case, because it is not res judicata. It applies to a 
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judgment and I am not bound by it in proceedings that occur subsequently 


between each other. 

MR. GRAHAM: I understand. 

THE COURT: In the first trial they were not adverse parties at 
all in any sense of the word, in the action in which the judgment was 
rendered. And, not being adverse parties, their rights were not adjudi- 
cated in any judgment that was rendered. So I am ruling out res judicata. 

The only issue left in this case is whether on May 3d their partner- 

ship existed. If it did, they are entitled to recover everything. If 
it didn't, they are not entitled to recover anything. 

MR. GRAHAM: I have an issue of collateral estoppel, which I 
should I suppose make a proffer of evidence on. Just to protect the 
record, may I make these proffers, Your Honor ? 

THE COURT: You have made them, haven't you? 

MR. GRAHAM: No. I still have another proffer on Your Honor's 
ruling. ; 

THE COURT: When is this one? 

MR. GRAHAM: On the issue or question of collateral estoppel, 
that is, that any issue that could have been litigated in the case was in 
fact litigated. And I think you will find that in the pretrial statement -- 
or equitable estoppel. I am not sure which it is. 

THE COURT: There was no judgment between Lazarus and 
Rubinstein in the prior case. 

MR. GRAHAM: All right. I proffer the verdict of the first trial. 

Now in so far as Your Honor's ruling at the start of the trial that 
these two, being partners, they were covered, I would like to make the 
proffer at this time, Your Honor, of evidence, that if Your Honor had not 
ruled that way I would present evidence showing that it is customary in 
the insurance business, and that as a matter of fact this policy was 

issued to an individual and not to a partnership; and that the in- 
surance company prior to doing that, prior to issuing the policy, ordered 
a credit report from -- 

THE COURT: I wouldn't admit that evidence, anyway. 
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MR. GRAHAM: Very well. I will make that proffer. 

THE COURT: It isn't what the custom was. It is what was done. 

MR. SMITH: Your Honor, in order to protect our record on appeal 
on this point about res judicata, I have to make a counter proffer so that 
we can have a complete record before the Court of Appeals. And for that 
purpose may it be understood that the following pleadings and motions in 
Civil Action 4832-50 are tendered on this point as part of this record? 

THE COURT: That is what he has done, yes. 

MR. SMITH: I mean, what I mention now by way of a counter 
proffer. 

MR. GRAHAM: I am willing to let the whole record go in. 

THE COURT: What do you want to tender now? 

MR. SMITH: I want to tender, Your Honor, the complaint, the 
answers to the complaint, the third party complaint by Lazarus against 
Manufacturers Casualty Insurance Company, which brought them into the 

229-231 case. I want to tender the motion of Manufacturers to dismiss the 


third party complaint; and all the points and authorities attached to those 


motions on the hearing, and the order of Judge Bastian dismissing the 
third party complaint as to Manufacturers and taking them out of that 
case -- the importance of it being, Your Honor, to show that Lazarus 
sought to raise in that proceeding the very points that he now has the 
first opportunity to raise in this case. 

THE COURT: Very well. Of course, I am not accepting your 
proffer either, you know. 

MR. SMITH: Sir? 

THE COURT: I am not accepting your proffer, either. 

MR. SMITH: Well, it is only a precautionary matter. 

THE COURT: I understand. 

* * 
232 ARTHUR RUBINSTEIN, 

called as a witness by counsel for defendant and being first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. GRAHAM: 

Q. Would you please give us your name and home address? 
A. Arthur Rubinstein, 1124 Galloway Street, Northeast. 

Q. Where are you employed, Mr. Rubinstein? A. [am self- 
employed. Sam Scogna, formal wear, is my business. 

Q. Where is that located? A. 1020 Connecticut Avenue, North- 
west. 

Q. Do you know David Lazarus? A. Yes. 

Q. Is he some relation of yours? A. He is related to me through 
marriage. 

Q. And how is that? A. Well, my father-in-law and Mr. Lazarus' 
wife are brother and sister. 

Q. Did there come a time in the fall of 1948 when you and Mr. 
Lazarus went into business together? A. It was more in the summer, 
I think, of 1948, if I remember right -- some place in there. 

Q. What business was that? A. Gasoline business -- service 
station. 

Q. What was it called? A. Transport Amoco. 

Q. Where was that located? A. It was on New York Avenue -- I 
don't know exactly -- about 11th. 

Q. 1231 New York Avenue? A. 1231 New York Avenue. 

Q. Now did there come a time when Mr. Lazarus brought to the 
station a man by the name of Jerry Sorrentino? A. Yes, he did. 

Q. And do you know what relation Mr. Sorrentino was to Mr. 
Lazarus? A. Son-in-law. 

Q. And did there come atime thereafter when some difficulties 
arose between you and Mr. Lazarus? A. Yes, it did. 

Q. Tell us about those and tell us the dates as best you recall 
them. A. Well, the station was not doing too well. He brought Mr. 
Sorrentino into the station. There just wasn't enough there for Mr. 


Sorrentino and myself and the rest of the help to make a living. 
Q. What was Mr. Sorrentino's status when he was brought into 


the station? A. He worked there. 
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THE COURT: When was he brought in? 

THE WITNESS: I couldn't tell, Your Honor. I don't know the 
exact date. 

THE COURT: Do you know the year? 

THE WITNESS: Some time in 1949. 

THE COURT: Do you know the month? 

THE WITNESS: No, I don't. 

THE COURT: What was his status? 

THE WITNESS: To work -- working. 

THE COURT: How was he compensated ? 

THE WITNESS: Salary. 

BY MR. GRAHAM: 

Q. What was he paid, if you recall? A. I don't know. 

Q. All right, sir. Now you said that there came a time there were 
some difficulties that arose between you and Mr. Lazarus. Tell us what 
those were and when they arose, to the best of your recollection. A. Well, 


Mr. Lazarus, as I said before, the station did not pay for itself. We were = 


losing money. I told Mr. Lazarus at that time I don't think Mr. Sorrentino 
should come into the station, and we would go broke; I don't think we can 

make it, with an additional salary on top of mine, and the fact that 
at that time I was making $100 a week. I reduced my salary to $75 so we 
could manage a little bit with his additional salary. And then things just 
didn't get along. We just didn't get along after that. 

Q. Did there come a time when you and Mr. Lazarus dissolved 
your partnership? A. Yes, it was dissolved. 

@. And when was that, to the best of your recollection? A. Well, 
I left the station; it was in April. The papers were drawn up with the 
American Oil Company at that time. 

THE COURT: April of what year ? 

THE WITNESS: 1949, sir. One of the representatives of the 
American Oil Company came down, and I signed some releases with the 
American Oil Company. 

BY MR. GRAHAM: 
Q. And was that in April? A. In April of 1949. 
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Q. Do you recall, do you have any recollection of the approximate 
date that was, the approximate date you quit working at the station? 

A. It was the latter part of April, some time around the 20th, 
the 18th. I don't remember the exact date. 

Q. Thereafter what did you do, after you left the station? A. I 
was seeking employment. 

Q. And did you eventually find some kind of a job? A. Yes, I 
went to work for Century Metal Craft Corporation. 

Q. And when did you go to work there? A. April 18th, I think, 
or 19th. I am not too sure. 

Q. All right. Now after you started at Century Metal Craft, did 
you look for employment elsewhere? A. Yes, I did. 

Q. And where? A. I asked for reinstatement at the Navy Yard. 

Q. Had you worked there before? A. I worked there before the 
war, and after I got out of the service I worked there again. 

Q. What was your job at the Navy Yard? A. I was apprentice 
machinist. 

Q. And when, to the best of your recollection, did you go to the 
Navy Yard to seek employment? A. Sometime around the 20th of April, 
the 21st -- I am not too sure -- of 1949. 

Q. Now did there come a time when you took employment else- 

where, other than Century Metal Craft? A. Yes; I started to 
work for the Hecht Company. 

Q. When was that, sir? A. That was May, May 4th, or 5th, I 
made an application. I think I started on the 6th of May, 1949. 

Q@. And did you continue to work at the Hecht Company thereafter ? 
A. Yes, I did. 

Q. What hours did you work there? A. Regular store hours, 
9:30 to six -- except on Thursday when they were open later. 

Q. And how long did you work at the Hecht Company? A. Five 


years. 

Q. When did you leave the Hecht Company? A. I left the Hecht 
Company in 19 -- I will have to go back and figure this out -- about 
1954 or 1955. 
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Q@. What was your position at the time you left that company ? 
A. Iwas division manager, the second floor, in the Virginia store. 

Q. What was your position when you started there? A. Shoe 
salesman. 

Q. After you started at the Century Metal Crafts, did you ever 
return to Transport Amoco to do any work? A. To work? 

Q. Yes, sir. A. No. 

Q. Did you at any time enter into any type of partnership agree- 
ment with Jerry Sorrentino? A. Jerry Sorrentino ? 

Q. Yes, sir. A. No. 

MR. GRAHAM: I have no further questions, Your Honor. 

THE COURT: After you left the station in April, did you work for 
the station after that? 

THE WITNESS: No, sir. 

THE COURT: Did you draw any moneys from the station after 
that ? 

THE WITNESS: Just the salary up to that Saturday. 

THE COURT: Up to what Saturday ? 

THE WITNESS: The last Saturday that I worked. I left there, I 
think it was, either Monday or Tuesday. I came back that Saturday and 
got my two days' pay. 

THE COURT: What was that? The last Saturday in April ? 

THE WITNESS: Yes, sir; I would say it was the last Saturday in 
April. 

THE COURT: Did you draw any money after that? 

THE WITNESS: No, sir. 

THE COURT: Did you work for the station after that ? 

THE WITNESS: No, sir. I didn't get any money back from the 
sale of the station. 

THE COURT: And did you pay any of the bills of the station after 
that ? 

THE WITNESS: No, sir. 

MR. SMITH: May I proceed, Your Honor ? 
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THE COURT: Yes. 

CROSS EXAMINATION 
BY MR. SMITH: 

Q. The partnership between you and Lazarus got started late in 
the summer of 1948? Is that right? A. Yes, sir. 

Q. And before that time you had owned a gasoline station in your 
own right, that is individually? Is that correct? A. No, I never owned 
a station individually. I had a station before that, but I had it with a 
partner. 

Q. You had another partner? A. Not at Transport Amoco. At 
10th and Rhode Island Avenue, Northwest. 

Q. Mr. Lazarus had nothing to do with that station, did he? A. No, 
he did not. 

Q. And when Transport Amoco Service got started, Mr. Lazarus 


put up nearly all the money, didn't he? A. Yes, he bought the station, 
with all of it his money. I added capital to it afterwards. 
Q. Well at the time you got started Mr. Lazarus put up over 


$3,000, didn't he? A. That is right. 

Q@. And the money was put into a partnership account in your 
name and in Lazarus' name at the Riggs National Bank at 7th and I 
Streets, Northwest? Is that right? A. That is right. 

Q. Now what did you add in the way of capital at any time ? 

A. I added about a thousand dollars. 

Q. And when did you put that money in? A. Well, at different 
times. I felt that at times we were running low on money, and I added 
some money of my own. 

Q. During the whole time that you worked at the service station 
you were a partner, weren't you, of Lazarus? A. That is right. 

Q. And you were taking out at the beginning a hundred dollars a 
week salary? A. That is right. 

@. Then later on when business wasn't too good you cut that down 
to what? A. I cut it down to $75 when Mr. Sorrentino came in. 

Q. And what salary did Sorrentino draw? A. I couldn't tell you. 
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Q. Well have you any idea? A. I don't remember. 
| Q. Did he get $75 a week? A. I couldn't tell you. I don't remem- 
ber what he got. 
Q. How was Sorrentino paid? Was he paid in cash,on Saturday, 


» 


or by check, or what? A. He was paid in cash, I think. 

Q. And you took your hundred a week out in cash too? Is that 
right? A. Not when Mr. Sorrentino was there. 

Q. Well, how was it handled then? A. In cash. We used to draw 
cash out of the register and put a slip in the register for salary. 

@. And at what hours was the station open? A. Well, at different 
times. We used to open at seven and close at 10. There were times 
when we were open 24 hours a day. 

Q. Well, in the beginning you were working from around 8 o'clock 
in the morning until 11 o'clock at night, weren't you, 15 hours a day ? 

A. Yes. 

@. And you told Mr. Lazarus that you couldn't stand that pace, 
didn't you? A. I may have told him. I don't remember. It could be, 
very well. Those were a lot of hours to put in a day. 

Q. Well, what I mean, could you stand that pace of working 15 
hours a day? A. I think I did it when we first started. 

Q@. Didn't there come a time when you told Mr. Lazarus you had 
to have some relief, some help? A. Yes. We put on a night man. 

Q. And it was about that time that Mr. Lazarus brought his son- 
in-law, Mr. Sorrentino, in to help you out, didn't he? A. Mr. Sorrentino 
was brought in the station without any knowledge of mine at all. He was 
just brought in the station. 

Q@. As an employee? A. As an employee. 

Q. What was the partnership arrangement between you and 
Lazarus with respect to the division of profits, that is, assuming you 
had any, and the division of losses? A. Well, I was to repay Mr. 
Lazarus back his initial investment, as fast as possible, $3,000 -- what- 
ever it was, a little over $3,000 -- to pay him back his investment. So 
far as the rest of it after that, we were to split it fifty-fifty. 
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Q. Now did there come a time late in April, 1949, when business 


was bad and you had even run out of gasoline to sell at the station? 
A. No, we would never run out of gasoline. 

Q. Well didn't there come a time late in April, 1949, that the 
partnership had no money at all inthe bank? A. I wouldn't say that. 
We always put every day's receipts. We took in money every day. One 
day from the other, we put what we took in in the bank. 

Q. Well do you know that late in April, 1949, Mr. Lazarus went 
to the Riggs National Bank and put in another $1,000, in the partnership 
account? A. I think he put $500. Iam not sure. He might have put an 
additional after that. I remember $500. 

Q. Yes. And didn't he tell you at that time that having to pour 
additional money in this thing, he was going to take your name off the 
bank account, that is, your right to sign checks? A. No, he never told 
me that. How could he take my name off without me saying so? We 
were partners. 

Q. Well, that is a legal question. I mean, if your name was taken 
off of a partnership banking account at Riggs Bank, you were never con- 
sulted? Is that right? A. If it was taken off, I was never consulted. I 

know -- I mean, I have been in business -- if you have a partner, 
he has to agree to take his name off of the bank account. 

Q. The point Iam making is that Mr. Lazarus never consulted 
you about taking your name off of the account, that is, withdrawing your 
authority to write checks on that partnership account. Isn't that right ? 
A. I don't follow you. I don't understand how you can take a name off 
of an account, without me knowing about it. 

Q. Well, you are raising a legal question. And I might say I 
agree with you, that he couldn't do it without your consent. But Iam 
asking you what you knew about it. Did he ever tell you he did that? 

A. If he did it? If he went to the bank and took off my name -- I don't 
understand what you mean. 

THE COURT: He wants to know if you knew it. 

THE WITNESS: If I knew it? 

THE COURT: Yes. 
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THE WITNESS: No, I didn't know anything about it, if he did it. 
BY MR. SMITH: 

@. During April, 1949, what hours were you putting in at the 
station? A. I don't know what hours I was putting in at that time. 

Q. Well isn't it a fact that some days you would open up the 
station and you would stay only a short while, and other days Sorrentino 
would open up, and you would come by for a few hours? A. I know we 
split shifts; but I can't tell you exactly the hours that I was there and 
the hours that he was there. I know the station was open until about 11 
o'clock at night. I used to open it up at seven. There are plenty of 
hours in the day, there. We split the hours. 

Q. And about how many employees did the station have in April, 
1949? A. Well, are you counting myself? 

Q. Yes, sir. A. About four. 

Q. And the station never did really make any money, over and 
above the salary that you and Sorrentino took out of it -- is that right -- 
and after paying the help? A. That is right. The station never made 
any money. 

Q. And you were discontented during the latter part of April, 


1949, in that you weren't making enough money to support yourself and 


your family? Is that right? A. Well, yes, that was one of the reasons 
I was discontented. 

Q. At any time through May the 3d, 1949, did you ever tell Mr. 

Lazarus that you were withdrawing as a partner in Transport 
Amoco Service? I am talking about Mr. Lazarus, now. A. Well, the 
day that I left the station, I couldn't get in touch with Mr. Lazarus. I 
called his wife and told her. 

Q. Iam going to ask you, Mr. Rubinstein, to answer my question. 
At any time through the whole of the day, May 3d, 1949, had you ever 
told Mr. Lazarus that you were withdrawing as a partner in Transport 
Amoco Service? A. I don't think I told him that day. On May 3d, I 
don't think I told him. 

Q. Well, had you told him up until that time? A. No. 
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Q. Had you told him on May 3d, 1949, that you were withdrawing? 
A. No, I don't think I did. I mean, the information got to him, I know. 
But I didn't tell him | aI aaa 

Q. Now early in May did you employ an attorney named Bertrand 
H. Merwin? -- M-e-r-w-i-n. <A. Yes, I did. 

MR. GRAHAM: May of what year ? 

MR. SMITH: 1949. 

THE WITNESS: Yes, I did. 

BY MR. SMITH: 
247 Q. And for what purpose did you employ him? A. Well, I engaged 

Mr. Merwin to draw up legal papers for dissolving the partnership. 

Q. And did he draw such papers up? A. Yes, he did. 

Q. And you recall that those papers were signed on May the 17th, 
1949? A. Yes, I do. 

Q. Were you present when they were signed by Mr. Lazarus ? 
A. No. 

Q. How did the papers get to Mr. Lazarus? A. Mr. Merwin 
mailed them or gave them to Mr. Lazarus. I am not too sure. 

Q. Did you get the written agreement dissolving the partnership 
back from Mr. Lazarus, or did you get it through your attorney? 
A. Yes, sir. 

Q. Do you know where that agreement is today? A. No, I don't. 


Q. And what was the date of that agreement? A. It was signed 
on May 17th. ; 


Q. 1949? A. Yes. 
Q. And was it also notarized before a notary public? A. I don't 
248 remember, sir. I know it was signed by Mr. Merwin and Mr. 

Lazarus. I don't remember too much what was on the paper. 

Q. Did you sign it too? A. No. I didn't sign it, that I remember. 

Q. Well, what did the -- A. I don't even remember, to tell you 
the truth. 

Q. When did you last see that agreement of May the 17th, 1949? 
A. I think during the last trial we had. 
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Q. You saw it then? Is that right? A. I think I did. 

Q. And that was the agreement that was signed by Mr. Lazarus 
on May the 17th, 1949? Is that right? A. Yes, sir. 

Q@. And the trial you referred to occurred in 1953? Is that right? 
A. I don't remember the exact date. 

Q. In March of 1953. A. Is that right? If you have the thing in 
front of you, that is the time. 

Q. Do you know where that paper writing is today? A. No, I 
don't. Mr. Merwin may have it. 

Q. Were you present during the trial when that agreement was 
read in evidence? A. I think I was, probably. 

MR. SMITH: Your Honor, may I show the same stenographic 
record we proffered to this witness and ask him whether it is correct? 

THE COURT: Very well. 

BY MR. SMITH: 

Q. Mr. Rubinstein, will you be good enough to read in the record 
beginning here, "And know all men by these presents," and read 
through and down through "Washington, D. C." 

MR. GRAHAM: You mean for him to read it to himself, and not 
out loud ? 

MR. SMITH: Yes. 

BY MR. SMITH: 
Q. I mean read it with the idea, I want to ask you whether that is 


a correct report of what that agreement contained. A. (having read) 
This is the agreement. 


Q. It is the agreement? A. That is the one Mr. Merwin drew up. 
THE COURT: Did he draw it up as your lawyer ? 

THE WITNESS: Yes, sir. 

THE COURT: And at your request ? 

THE WITNESS: Yes, sir. 

THE COURT: And take it to Lazarus to sign? 

THE WITNESS: Yes, sir. 

THE COURT: And Lazarus signed it? 
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THE WITNESS: Yes, sir. 

THE COURT: At his request? 

THE WITNESS: And he signed it voluntarily, yes. 

THE COURT: I say, your lawyer prepared it pursuant to your 
instructions for Lazarus' signature ? 

THE WITNESS: Yes, sir. 

THE COURT: It may be admitted, then. 


(The agreement accordingly was 
received in evidence.) 


MR. SMITH: Your Honor, may I read it to the jury now? 

THE COURT: Yes. 

MR. SMITH: Reading from transcript of the record, R-12 through 
R-14 -- 

"Know all men by these presents 


(This agreement being later identi- 
fied as Plaintiff's Exhibit No. 14, 
as an excerpt from transcript of 
proceedings March 11, 1953 in 
Civil Action 4832-50, pages R-12, 
13 and 14 thereof, being so marked 
and received in evidence on 
November 5, 1957.) 


BY MR. SMITH: 

Q. Mr. Rubinstein, the purpose in having that agreement of May 
the 17th, 1949 signed was to relieve you of your partnership responsi- 
bility in the operation of Transport Amoco Service? Is that right? 

A. Yes, sir. 

Q. How long had you known Max A. Wool, insurance broker ? 

A. Since I had been married, 11 years. I met him through my wife's 
family. 

Q. And this garage liability policy that is in evidence that was 
issued through the office of Max A. Wool was an insurance policy that 


you ordered around the 1st of September, 1948? A. Yes. 


Q. And in years before that you had bought other insurance 
through Max A. Wool, hadn't you? A. Yes. 


Q. In other words, he was your insurance broker? A. Yes. 
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Q. Now in buying this insurance, did you buy some other insur- 
ance the same day through him for this service station? A. Yes. 

Q. And what kind of policies were they? A. Well, burglary and 

theft; plate glass insurance, I remember. 

Q. And also a fire policy? A. Fire, yes. I called Mr. Wool up 
and asked him to give me full coverage of the station. I left it up to 
his discretion. 

Q. In buying these policies was it your intention to protect that 


business, or yourself, or the partnership, or what? 
MR. GRAHAM: I object to that, Your Honor. I don't think his 
intention has any bearing upon the issues in the case. 


THE COURT: I will sustain the objection. 
BY MR. SMITH: 

Q. I understood you to mention you went to work for the Hecht 
Company. That was after May 3d, 1949, wasn't it? A. Yes, sir. 

@. And before May 3d, were you working at any other place? 

A. Century Metalcraft Corporation. 

Q. Did you tell Mr. Lazarus you had taken an outside job? A. I 
didn't tell Mr. Lazarus anything about that. 

Q. And this Metalcraft, what kind of business are they in? A. It 

253 was sort of a cookery. They sold these pots and different types of 
cookery ware. We used to go out and make a demonstration in a house, 
and sell these pots and different utensils to the customers. 

Q. That is something you could work at any number of hours to 
suit yourself? You could work two hours or 10 hours a day in that job? 
A. It was by appointments. 

Q. And how many days had you been working for Metalcraft 
before May 3d, 1949? A. About four or five days. I didn't stay there 
but four or five days. 

Q. You drove back past the station and got your gasoline for the 
car while you were working there, didn't you? A. No, I didn't. 

Q. You mean you didn't come by the station at all? A. No, I 
didn't. I came back that one Saturday to get my pay. That's all. 
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Q. Who was running the station during that period? A. Jerry 


Sorrentino, as far as I know. 


Q. And how many employees did Sorrentino have at that time? 
A. I don't know. I don't know what the situation was after I left there. 

Q. Did you report this accident of Garland Hudson on May 3d, 

1949 to Max A. Wool? A. No. 

Q. You didn't. A. No. | 

Q. Weren't you in the station on May 3d, 1949 when you heard 


about this accident? A. No, I didn't. I wasn't at the station. 

Q. And some time in June didn't Max Wool send you a formal 
written report to fill out on the Hudson accident of May 3d, 1949? A. I 
can't tell you. I can't be certain that he did or not, or that he didn't. 

Q. You mean you have no memory one way or the other as to 
whether or not you filled out that accident report? Is that right? 

THE COURT: As a matter of fact, he didn't, did he? 

MR. SMITH: Mr. Wool said he did. 

THE COURT: Wait a minute. The report is in evidence, isn't it, 
signed by Harris, isn't it? 

MR. SMITH: No, Your Honor. 

THE COURT: Get it. 

MR. SMITH: The letter -- 

THE COURT: Get the exhibit you were talking about. I think you 
will find it was signed by Harris. 

MR. GRAHAM: That was the testimony; but I don't see the report 
there. 

MR. SMITH: Your Honor, there might be some confusion I can 
clear up. That formal report has never been put into evidence. You 
recall Mr. Graham denied their company ever got it. We got a copy of 
a letter Max A. Wool sent to the Heigle Insurance Agency, Manufacturers 
general agent here, reporting the details of the accident. 

THE COURT: Well maybe I had reference to Plaintiff's Exhibit 12, 
which is a letter from Max Wool reporting to the Heigle Insurance 
Agency, who is the general agent for the defendant, that William Harris 
was driving a 1947 Buick belonging to Mr. Juster. 
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But there is no showing here that this witness reported the acci- 


dent, because the statement of Wool to Heigle is that "on May 3d the 


above assured called this office and reported the accident," which is not 
competent evidence to show this person reported it, because it is hear- 
say. There evidently was a report made, because he reported it to 
Heigle. 
And you say you never reported it? 
THE WITNESS: No, I didn't, Your Honor. 
BY MR. SMITH: | 

Q. Mr. Rubinstein, was there an understanding between you and 
Lazarus at the time the agreement of May 17th, 1949 was signed by Mr. 

Lazarus and sent to you, that Lazarus was going to pay you either 
$1,000 or $1,100 for your interest in the partnership? A. No, not that 
I know of. | Q. Sir? A. Not that I know of. 

Q. In other words, you were getting out without any compensation 
at all? A. I just wanted out. 

MR. SMITH: I have nothing further, Your Honor. 

REDIRECT EXAMINATION 
BY MR. GRAHAM: 

Q. Mr. Rubinstein, you have told us that you know the information 
got to Mr. Lazarus about your leaving the station. Can you tell us how 
you know that? A. I called Mrs. Lazarus that morning, after I got 
home, and told her "I will not go back to that station any more." 

THE COURT: What morning was that? 

THE WITNESS: Some time in April, Your Honor, in the latter 
part of April. 

THE COURT: When you were quitting Tuesday ? 

THE WITNESS: Yes, sir, that same day. 

BY MR. GRAHAM: 

Q. And thereafter did you talk with Mr. Lazarus? A. Oh, yes. 

I talked to him on the phone. He called me. 

Q. And prior to May 3, 1949, did you and Mr. Merwin go to the 
station and try to get Mr. Lazarus to sign this paper? A. I went with 
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Mr. Merwin at the time we got the release from the American Oil Com- 
pany. 

Q. And that was before May 3d? A. Yes, sir. I didn't go into the 
station. I stood out on the street. Mr. Merwin did. 

Q. Did you observe an altercation between Mr. Merwin and Mr. 
Lazarus at that time? 

MR. SMITH: I object, Your Honor. 

MR. GRAHAM: I will withdraw it. It is rather leading. 

BY MR. GRAHAM: 

Q. Tell us what you observed Mr. Merwin and Mr. Lazarus doing 
at the time you went there when the American Oil Company had their 
release there. A. They were talking; and something -- 

Q. And how did Mr. Merwin leave the station? A. He was forced 
to leave, more or less. 

Q. By whom? A. Mr. Lazarus. 

Q. And at that time did Mr. Lazarus sign this piece of paper that 

was later signed? On that day did he sign it? A. No, he didn't 
sign it on that day. 

MR. GRAHAM: I have no further questions. 

MR. SMITH: Your Honor, may I ask one or two more questions ? 

THE COURT: Yes. 

RECROSS EXAMINATION 
BY MR. SMITH: 

Q. Did the partnership have an accountant? A. Accountant? 

Q. Yes. A. Yes, sir. 

Q@. What was his name? A. He is not an accountant in the sense 
that he has a decree in accountancy. He hasn't a degree in accountancy. 
His name is Jack Lipshults. 

Q. And you had known him for a long time, hadn't you, before you 
went into the Transport Amoco? A. I had known him practically all 
my life. 


Q. And he had been your accountant all the time -- is that right -- 


or bookkeeper? A. Before the station? Before we went into the station? 
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Q. No -- while the station was in existence. A. Yes, while the 
station was in existence, yes, sir. 

Q. And he kept all the records and check stubs and all of that so 
that he could make up the income tax returns and reports and so forth? 
A. Yes, sir. 

Q. And do you know where the records of the Transport Amoco 
Service are today? A. No, I don't. 

Q. Well, was it the practice of this accountant to on his own make 
up the tax returns and then have either you or Mr. Lazarus or both of 
you sign them ? 

MR. GRAHAM: I object to that, Your Honor. He is going now 
beyond the scope of cross-examination. In addition, I don't think this 


man could testify. 
THE COURT: I don't think what his practice was has anything to 
do with it. It is what happened. 
BY MR. SMITH: 
Q. What happened in that respect? A. So far as making up tax 


returns ? 

Q. Yes. 

MR. GRAHAM: Your Honor, I feel this is going beyond the scope 
of cross-examination. 

THE COURT: No, I don't feel it is. 

THE WITNESS: Well, he made out the necessary tax returns and 
forms. There is no question about it. He drew them up. 

BY MR. SMITH: 

Q. And he made some out for the Transport Amoco Service a 
year after you left there, didn't he? A. I don't know that. He didn't 
make mine out, after I left there. 

Q. Well, Iam referring now to a partnership return for 1949 for 
Transport Amoco Service. Did this accountant, Mr. Lipshults, make 
all this up on his own? A. As far as I know, he did. He didn't make 
mine up; I know that. 

Q. In other words, you didn't work on them? A. I didn't work 


on them. But my wife worked on mine. 
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Q. And Dave Lazarus didn't work on any tax returns at any time, 
did he? A. I don't know. I don't think he did, unless Mr. Lipshults 
would make it up. If it was his account, he would have. 

* x 
261 GILBERT N. DAVIS, 
called as a witness by counsel for defendant and being first duly sworn, 
was examined and testified as follows: 
BY MR. GRAHAM: 

Q. Would you please state your full name and home address, 
please? A. Gilbert N. Davis, 625 Emerson Street, Northeast, Washington. 

@. Where are you employed, Mr. Davis? A. Hecht Company. 

Q. In what office? A. Personnel. 

@. Are you here today in response to a subpoena served upon the 
personnel director? A. Yes, sir. 

Q. To produce certain records? A. Yes, sir. 

. And do you have the records, sir? A. Yes, sir. 

. And are they the records of Arthur Rubinstein? A. Yes, sir. 

. Are those records on microfilm? A. Yes, sir. 

- Do you have a viewer in your office? A. Yes, sir. 

. And did you at the request of the personnel director, Mr. 
Chumbler, view those and make an accurate copy of them on a piece of 
paper? A. Yes, sir. 

Q. Are these records kept in the ordinary course of business and 
regular course of business at the Hecht Company? A. Yes, sir. 

MR. SMITH: Your Honor, I object to this whole line of testimony 
as being irrelevant and immaterial. Mr. Rubinstein has said that he 
went to work for the Hecht Company after May 3d, 1949. So what pos- 
sible relevance could that have? 

MR. GRAHAM: I intend to prove Mr. Rubinstein was working 
there continuously up to May 17th, and was not at the station working as 


Mr. Lazarus contended. 
THE COURT: He can show that he worked there. 





(Microfilm, Hecht Company em- 
ployment record, was marked for 
identification as Defendant's 
Exhibit No. 7.) 


MR. GRAHAM: I would like to offer this into evidence, Your Honor. 
THE COURT: Very well. 


(The microfilm record heretofore 
marked for identification as De- 
fendant's Exhibit No. 7 was received 
in evidence.) 


MR. GRAHAM: And in lieu of the microfilms, I would like to 
tender a copy of the record of application which Mr. Davis said he made 
from it. 

THE COURT: Have you any objection to it. 

MR. SMITH: I haven't seen it, Your Honor. 

THE COURT: Show it to Mr. Smith. 

MR. SMITH: The only thing I am interested in is what hours he 
worked and between what dates. Suppose you just take it off of there 
and shorten this record. 

THE COURT: Does that show when he started to work for the 
Hecht Company ? 

THE WITNESS: Yes, sir. 

THE COURT: When did he start? 

- THE WITNESS: He made his application out 5-6 of '49. He went 
to work 5-9 of '49. 
BY MR. GRAHAM: 

Q. And does it show when he left? A. The date of termination 
was 4-27-54. 

MR. GRAHAM: I would like to offer this into evidence. 

THE COURT: Does it show the hours of work? 

THE WITNESS: No, sir. But regular store hours are from nine 
to six -- nine-twenty to six, rather. 

BY MR. GRAHAM: 


Q. Does it show that he was a regular employee, rather than a 


temporary or part-time? A. No, sir. He was a regular employee. 
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I know that. He wasn't a part-time. When I looked at the records I 
saw that. But his number is not on here. 
MR. GRAHAM: Your Honor, I would like to introduce this into 
evidence, rather than the microfilm itself. 
MR. SMITH: I have no objection. 


(Application for employment was 
marked and received in evidence 
as Defendant's Exhibit No. 8.) 


* * * 

MR. GRAHAM: Would you call Mr. Auldridge, please. Your Honor, 
while we are waiting for Mr. Auldridge, I would like to introduce in evi- 
dence Defendant's Exhibit No. 6 for identification. (The exhibit was 
handed to counsel for plaintiff.) 

MR. SMITH: Is this the same thing that is already in evidence? 

MR. GRAHAM: It.isn't in evidence yet, is it? 

* * * 

MR. GRAHAM: May I exhibit this to the jury, Your Honor ? 

THE COURT: I have admitted it. What is admitted, ladies and 
gentlemen of the jury, is the return, not the accompanying sheet. That 
is merely the certificate that is filed. The blue sheet has nothing to do 
with it. 

(The exhibit was handed to the jury.) 

* * 
FRANCIS A. AULDRIDGE, 
called as a witness by counsel for defendant and being first sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GRAHAM: 

Q. Iwill ask you to bear with us for a moment, Mr. Auldridge. 

The jury is looking at an exhibit. (The exhibit having been returned by 


the jury:) Mr. Auldridge, will you please give us your full name and 


residence address? A. Francis A. Auldridge -- A-u-l-d-r-i-d-g-e, 
4113 Everitt Street, Kensington, Maryland. 
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@. Where are you employed, Mr. Auldridge? A. The Riggs 
National Bank. 
Q. What is your title there? A. Assistant Vice President. 
Q. Are you in charge of one of the branches? A. Manager of the 


7th Street Branch. 

Q. And are you here today in response to a subpoena that was 
served upon you for the production of some records relating to an ac- 
count known as Transport Amoco Service Station? A. Yes, sir. 

Q. And do you have those records with you? A. Yes, sir. 

Q. According to the records, sir, when was that account first 
opened? A. On August 27, 1948. 

Q. And do you have the original authorization to open the account ? 
A. Yes, sir. 

Q. May I have it, sir? 

MR. GRAHAM: I would like this marked Defendant's Exhibit No. 9. 


(Application for partnership account 
was marked for identification as 
Defendant's Exhibit No. 9.) 


MR. SMITH: Isn't that the same thing I put in? 

MR. GRAHAM: I believe that is a photostat. 

MR. SMITH: There is no use having two of them in, unless there 
is some purpose for it. (Being handed the exhibit) It is the same thing 
I put in. 

MR. GRAHAM: Would Your Honor like to see it? 

(The exhibit was handed up.) 

THE COURT: Do you have a photostat of this ? 

MR. GRAHAM: I believe we do, Your Honor -- yes. I will with- 
draw that one, then. 

BY MR. GRAHAM: 

Q. Did there come a time, Mr. Auldridge, when there was a 
change made in the authority for people to draw on this account? A. Yes, 
sir. 

Q. That is, another name was added? A. Yes, sir. 

Q. And when was that, sir? A. On April 11, 1949. 
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Q. And whose name was added at that time? A. Jerry -- J-e-r-r-y-- 
Sorrentino -- S-o-r-r-e-n-t-i-n-o, an employee. 
Q. May I have the record relating to that? 
MR. GRAHAM: Would you mark this as a defendant's exhibit ? 


(Application for added signer in 
partnership account, 4-11-49, was 
marked for identification as 
Defendant's Exhibit No. 10.) 


(The exhibit having been passed around:) 

MR. SMITH: No objection. 

MR. GRAHAM: May I read this to the jury, Your Honor ? 
THE COURT: Yes. 


(The application heretofore marked 
for identification as Defendant's 
Exhibit No. 10 was received in 
evidence.) 


MR. GRAHAM: Ladies and gentlemen of the jury, I am reading 
now from Defendant's Exhibit 10, which is to Riggs National Bank, dated 
April 11, 1949: 

"We make application for the opening and maintenance of a 
checking account designated 

"This name is one adopted by-us for the conduct of a partnership 
business, the names of the partners being" -- 

And underneath that in ink is written: 

"Please add Jerry Sorrentino, employee, to sign checks." 

And that is signed by both Mr. Lazarus and Mr. Rubinstein. 

MR. SMITH: Can that be shown to the jury? 

MR. GRAHAM: I would be very glad to (handing the exhibit to the 
jury). 

BY MR. GRAHAM: 

Q. Now, Mr. Auldridge, you have told us that on April 11, 1949, 

Mr. Sorrentino's name was added as an employee to those who could 


draw checks. When was the next change that was made to the partner- 


ship bank account of Arthur Rubinstein and David Lazarus? A. On 
April 28th, 1949. 
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Q. And what was done on that date, sir? A. We were notified 
to cancel the signature on our records. 
Q. Do you have a part of your records on that, sir? A. Yes, sir 
(handing). 
MR. GRAHAM: Please mark this Defendant's Exhibit 11. 


(Letter 4-28-49, Lazarus to Riggs 
Bank, was marked for identifica- 
tion as Defendant's Exhibit No. 11.) 


THE COURT: Is this the date it was received by the Riggs? 

THE WITNESS: Is that the time stamp, Your Honor? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: April 28, 1949, 2:35. 

THE WITNESS: Yes, sir. 

(The letter having been handed to counsel for plaintiff:) 

MR. GRAHAM: May I read this into the record and show it to the 
jury, Your Honor ? 

THE COURT: Very well. 


(The letter heretofore marked for 
identification as Defendant's Exhibit 
No. 11 was received in evidence.) 


MR. GRAHAM: Letter dated Washington, D. C., April 28th, 1949 -- 
"The Riggs National Bank, 7th Street Branch, Washington, D. C. 
"Gentlemen: You are hereby notified that Arthur Rubinstein is 
no longer a partner of Amoco Transport Service, effective April 26, 
1949, and you are requested to cancel his signature on the account. 
"Very truly yours, Amoco Transport Service by David Lazarus." 
Typed underneath that, "David Lazarus, Partner." 
(The letter was handed to the jury.) 
BY MR. GRAHAM: 


Q. Mr. Auldridge, after your records were changed on April 28th, 


273 1949, did there come a time thereafter when a further change was 
made to the records of Transport Amoco Service? A. That account 
was closed. I don't seem to have the final sheet. The one that I have 
here runs up to May 10, 1949. It has a small balance on it. 
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Q. Did there come a time when a change was made on the account, 
some time around the first part of May, 1949? A. Another account was 
opened. 

Q. And what account was that, sir? A. Transport Amoco Service. 

Q. And do you have the signature card on that account? A. No, 
I wasn't able to find that signature card. The first one was Amoco 
Transport Service. And when it was changed, it was Transport Amoco 
Service. 

Q. May I see the records that you have, sir? 

MR. SMITH: I can't understand what the witness is saying, Your 
Honor. If Mr. Graham would step back -- 

MR. GRAHAM: I will be glad to step back, Mr. Smith. 

THE COURT: On what date was the second account opened? 

THE WITNESS: On May 2, 1949. 

THE COURT: In whose name? 

THE WITNESS: In the name of Transport Amoco Service. 

THE COURT: And do the records show what made up the Trans- 
port Amoco Service ? 

THE WITNESS: As to signatures? 

THE COURT: Yes. 

THE WITNESS: Yes, sir. 

THE COURT: Who were they ? 

THE WITNESS: On May 2, 1949 the authority lists the partners 
as being David Lazarus and Jerry Sorrentino. 

BY MR. GRAHAM: 

Q. Do you have that paper with you, sir? A. Yes, sir (handing). 

Q. And that is May 2, 1949? A. May 2, 1949. 

Q@. And does that paper also show when that account was can- 
celled or when Mr. Sorrentino's signature was cancelled? A. Yes, sir, 


the cancelled signature of Jerry Sorrentino, July 11, 1949 (handing). 


MR. GRAHAM: Would you mark this Defendant's Exhibit 12? 


(Authorization of partnership 
account, 5-2-49, was marked for 
identification as Defendant's 
Exhibit No. 12.) 
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275 THE WITNESS: Pardon me. I have just found that sheet where 

that account was closed. 

THE COURT: The first account ? 

THE WITNESS: Yes, sir; it was closed at a later date. 

THE COURT: It was closed when? 

THE WITNESS: It was closed actually on June 21, 1949. 

(The sheet was handed up and then to counsel for plaintiff.) 

BY MR. GRAHAM: 

Q. Do I understand you to say that the first account, the one which 
had originally been in the name of Rubinstein and Lazarus, then later in 
Lazarus’ name alone, was closed on June 21, 1949? A. You are speak- 


ing now about the first account ? 

Q. The first account, yes, sir. A. The first account, in the name 
of Amoco Transport Service, on June 21, 1949 it was closed. But a 
slight error of ten cents was in the closing, which left a 10-cent balance 


which actually was closed on August 15. But the check which supposedly 
was to close the account was posted on June 21, 1949. 

MR. GRAHAM: I would like this introduced in evidence, Your 
Honor. 


276-280 THE COURT: Very well. 


(The authorization heretofore 
marked for identification as De- 
fendant's Exhibit No. 12 was 
received in evidence.) 


MR. GRAHAM: May I show it to the jury? 
THE COURT: Very well. 
* * 
CROSS EXAMINATION 
BY MR. SMITH: 

Q. Mr. Auldridge, how long have you known David Lazarus, 
approximately? A. About twenty years, or more. 

Q. And how long have you been in charge of the 7th and Eye 
Street Branch of Riggs? A. Since 1939. December of '39. Eighteen 


years. 
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Q. And have you seen Mr. Lazarus in the Bank frequently over 
the years? A. Yes, sir. 

Q. And you know him to be a man who would come and ask your 
advice about what to do in business matters sometimes? A. Yes, sir. 

Q. I want to show you Defendant's Exhibit number 12 -- a photo- 
stat of an authorization -- I beg your pardon. I have the wrong one. It 
is Defendant's Exhibit number 10, an authorization to add the name of 
Jerry Sorrentino to six checks, to the partnership account. Do you 
recognize that as being a photostat of the original record of the bank? 

A. This is the original record, yes sir. 

Q. Now that printed form, is that a usual printed form, that Riggs 
uses, for any change which might be made with respect to a partnership 
account, that is to say, to change the authorization of a particular per- 
son to draw on the account, or to add the name of someone else who is 
authorized to also withdraw? A. That is true. 

Q. And that printed form was used to cover both of those situations; 
is that right? A. Yes, sir. 

Q. The Transport Amoco Service account has been in your bank 
between what dates, sir? When was it opened and when was it finally 
closed? A. It was opened on August 30, 1948. 

Q. And were you in the bank on that day when Mr. Lazarus came 
in with Arthur Rubinstein and both of them signed an authorization to 
open that account? A. I was there, because here is the signature card, 
with my initials on it, opening the account. 

MR. SMITH: Your Honor, this is another photostat of what is 
already in evidence. Does anybody remember what number it was? It 
would be Defendant's Exhibit number 9? Thank you. 

BY MR. SMITH: 

Q. I don't believe you have answered when that Transport Amoco 
Service account was finally closed? A. Oh, it is a matter of ten cents, 
which most likely was an error, in the check which was intended to 


close the account. On our records as of August 15, 1949, ten cents. 


However, on June 21, '49, a check for $179.68 was posted on the account, 
and the balance $179.70. 
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Q. Yes. A. So the account was actually closed on August 15, 
1949, on our books. 

Q. Did the Transport Amoco Service -- that is, the two partners 
Rubinstein and Lazarus -- borrow some money from Riggs on the part- 
nership note? A. Yes, sir. 

Q. Would you state the amount of that note and when the note was 
made and when it was paid off, finally? A. The first loan was One 
Thousand Dollars, December 30, 1948. That loan was paid on January 28, 
1949. On February 3, 1949, a note was made for One Thousand Dollars; 
and it was renewed on April 4, 1949, matured on May 4, '49, and paid in 
full on May 10, 1949. 

@. Do you know who paid it on the last date you mentioned? 


A. Well, this card record is a liability card. It doesn't show who paid 


it or how it was paid. But let me look at the ledger record and 
see on May 10, 1949. Well, it doesn't show that it was a check on the 
Amoco Transport Service, because at that time there wasn't a Thousand 
Dollars on that account. 

Q. Now, Mr. Auldridge, do you have the ledger sheets for the 
Transport Amoco account for April of 1949? I would just like to get 
some samples in that month of the balances in that account. A. April, 
1949? 

Q. Yes, April of 1949. A. On April 4, 1949, there was a deposit 
of a Thousand Dollars, which represented the loan that was made, which 
made their balance One Thousand Three Hundred and Fifty-seven Dol- 
lars and Eighty-five cents. The balance during the month of April -- 
well, it might average three or four hundred dollars, with numerous 
deposits, and also checks. 

Q. Now did there come a time in the latter part of April, 1949, 
when Mr. Lazarus came into the bank and told you that the fellows 
running a gas station were running in the ground; that there was no 
money in the account, and he had to put another thousand dollars into 
the account to keep it going? A. Well, the ledger record would show 


on a number of occasions that the account was overdrawn. 
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Q. During April of 1949? A. Yes, sir. 

Q. And does it show a deposit in there of a thousand dollars at 
one time, outside of this loan by the bank that you mentioned? A. The 
next thousand dollar credit was on May 2, 1949. 

Q. And do you know who put that thousand dollars in the bank on 
that date? A. Mr. David Lazarus put the thousand dollars in. 

Q. And do you recall that it was his personal check that he put in 
that account? A. I couldn't say for sure. It could have been cash. 

Q. Now did Mr. Lazarus say anything to you, at the time he put 
the thousand dollars in, on May 2, 1949, as to why he was doing it? 

A. If Iremember correctly it was because Mr. Rubinstein was no longer 
on the scene. He was not present. He was not in the business. 

Q. You mean he wasn't actually working at the station; is that 
right? A. I think that was the understanding. 

Q. And did Mr. Lazarus say anything to you that he wanted this 
account fixed so that Rubinstein couldn't run up and withdraw that new 
thousand dollars he was putting in it? A. Yes, sir. 

qQ. What did he say about this? 

MR. GRAHAM: Is this on May 2 we are talking about now? 

BY MR. SMITH: 

Q. Is that the same day he put the thousand in? A. When he 
opened this account, the thousand dollars. 

Q. No. I understood you to say on May 2nd. A. May 2nd? 

Q. 1949, Mr. Lazarus personally put in a thousand dollars? 

A. He did. 

Q. And the account we are talking about -- 

THE COURT: In the old account? 

THE WITNESS: The name -- no, the old account was actually 
closed later. But this was a new account opened. 

THE COURT: In whose name? 

THE WITNESS: Transport Amoco Service, by David Lazarus, 


Jerry Sorrentino, with either to sign. 
THE COURT: All right. 
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THE WITNESS: We had a proper authority for opening that account. 
BY MR. SMITH: 
Q. So that this exhibit, Defendant's Exhibit number 12 which was 
dated May 2, 1949, in which it lists the partners on the new ac- 
count as David Lazarus and Jerry Sorrentino had nothing to do with the 
old Transport Amoco account; is that correct? A. Actually there are 


two different accounts. One was entitled Amoco Transport Service, that 


Mr. Rubinstein was connected with originally; and this new account on 
May 2, 1949, the name is Transport Amoco Service, and Mr. Rubin- 
stein's name is not on that. 

Q. Yes. So that Defendant's exhibit number 12, which is a photo- 
stat of the bank record, showing David Lazarus and J erry Sorrentino as 
partners, refers entirely to the new account? A. This refers to the 
new account. 

Q. Yes. Now this letter of April 28, 1949, Defendant's Exhibit 11, 
in which "You are hereby notified that Arthur Rubinstein is no longer a 
partner of Amoco Transport Service," it says that, and continues, 
"Effective April 26, 1949, and you are requested to cancel his signature 
on the account."" Now did Mr. Lazarus bring that into the bank? Or was 
it mailed in, or how? A. It was prepared in the bank. 

Q. In your presence? A. I don't know that I saw it typed. But it 
is prepared in the bank. 

Q. You mean the bank employees type that up? A. At the request 
of Mr. Lazarus that letter was typed. 

Q. Yes. And is that your language in it, and what you understood 
he wanted done at the time? A. I understand just what it says there, 
that we were notified that he was no longer a partner. 

Q. Well,isn't it a fact that when Mr. Lazarus came in the bank on 
that day and you wrote up this letter, Defendant's Exhibit number 11, 
that Mr. Lazarus told you that he wanted to stop the possibility of 
Rubinstein drawing any more checks on the Transport Amoco Service; 
is that right? A. That is true. 

@. So you didn't talk to Rubinstein at all as to whether that was 
agreeable to him, did you? A. No, sir. 
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Q. And I didn't want to get into any discussion about the law. But 
you recognize that if Mr. Rubinstein had sent some checks in after that 
date, the bank would have been bound to pay them; is that right? 

A. Technically and legally. 

MR. GRAHAM: Your Honor, I object to that. I think that isa 
question of law. 

THE COURT: I think so too. You needn't answer that question. 

MR. GRAHAM: I don't know if the witness is a lawyer. 

THE WITNESS: No, I am not a lawyer. 

BY MR. SMITH: 

Q. Referring to April 28, 1949, when that letter, Defendant's 
Exhibit number 11 was written, what did Mr. Lazarus tell you on that 
day? A. That he wanted to protect the money that was in the bank; that 
he only could draw the money out. 

Q. You mean he wanted it fixed so that only he could draw it out? 
A. Yes, sir. 

Q. And of course you knew nothing about the actual relationship 
bet ween the partners as such, did you? A. No, sir. 

MR. SMITH: I think that is all, your Honor. 

REDIRECT EXAMINATION 
BY MR. GRAHAM: 

Q. Referring to this letter of May 28, 1949, which was typed by 
the bank employee, was that given to Mr. Lazarus to read? A. Yes, sir. 

Q. And did he read it before he signed it? A. I would assume that 
he did. It was written under his instructions. 

Q. Under his instructions? A. In other words, we asked him for 
a letter, rather than he write it out in longhand it was done for him. 

Q. Did he tell the employee what to put in the letter, if you recall? 


A. Well, I would assume that under the circumstances of the conversation 


that we had prior to the writing of the letter, I may have told the secretary 


what to say, what to put down in the letter. 
MR. GRAHAM: I have no further questions, your Honor. 
THE COURT: That is all. 
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MR. GRAHAM: Would you please leave the exhibits here? Do we 
have all of the exhibits? 

THE DEPUTY CLERK: I think Mr. Smith has some. 

BY MR. GRAHAM: 

Q. One other question, Mr. Auldridge: on April 28, when Mr. 
Lazarus was in your bank to sign that letter, did he deposit a thousand 
dollars on that date? On April 28? A. April 28, 1949? 

Q. Yes, sir. A. Not on April 28, 1949. 

* * * 

MR. GRAHAM: Your Honor, if I may, I told you I closed, but I 
wonder if I could| introduce to the jury the actual transcript of the ver- 
dict -- not the one written up, but the one that appears in the Court file? 
There was introduced a short copy of the judgment. I would like the one 
written out on the mandate to the Court of Appeals. 

THE COURT: It is not admissible. 

aK 5 4 
MOTION FOR A DIRECTED VERDICT 

MR. SMITH: Your Honor, we move for a directed verdict on behalf 
of the plaintiff in the case because, in our view, there is no jury question 
in this case. The case has whittled down, as your Honor has said, as to 


whether the partnership was in existence on May 3, 1949. 

I think undoubtedly that all the testimony in the case that has any 
substantiality at all, from both the partners, that this partnership 
wasn't actually dissolved until May 17, 1949, when this formal agree- 


ment was signed. 

Now your Honor, for the purpose of the coverage under this policy, 
and for liability under the Tort law, a partnership isn't at an end on the 
day it is technically dissolved; that liability and responsibility of the 
partners continues for a reasonable winding-up period or a liquidation 
period, particularly in a case of a going business such as all the evi- 
dence in this case shows. 

Now this insurance company knew when it issued this policy, your 
Honor, that it was insuring a particular business. All these little minor 
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vagaries between partners as to who has got a right to draw money out 
of a partnership account, and what date was stated on the tax return, 
evidently erroneously, two days before this accident happened, all such 
mites and scintilla of evidence, falls far short of making a jury issue 
in this case. 

I think your Honor ought to take this case away from the jury and 
resolve it as a question of law. 

The tactics this insurance company has engaged in for seven years 
in this case was to use one partner against the other with the faintest 
sort of evidence in the world, casting suspicion on the date when the 
partnership was actually dissolved, which I say is none of their business 
under facts such as you find in this case, to use one partner against the 
other in their own interest. 

Now your Honor readily realizes that when these insurance policies 
are issued they are intended to protect not only the partners but also the 
public interest. The public has got an interest in this particular policy, 
as does Mrs. Hudson, who holds these judgments, and this insurance 
company hasn't shown anything here at all -- even to show that this 
partnership in fact was actually dissolved before May 3, 1947; and on 
the contrary, all the evidence shows that it wasn't wound up or even 
dissolved until May 17, 1949. 

Now the only thing I have in mind about the remaining aspect, your 
Honor, is the attorney's fees and the expenses for failure to defend. 

Now the company admits that it has refused from the very begin- 
ning to defend Lazarus in both these actions. It failed to appear for him 
on appeal. The testimony of the two attorneys, Mr. Lichtenberg and 

Mr. Luria, is uncontradicted that services were reasonably and 
fairly worth $2500. There is no evidence against it. There is nothing 
improbable in the testimony of those two attorneys. 

So on every aspect left in the case, your Honor, I submit that 
there is nothing to go to this jury. It would be nothing more than sheer 
speculation to permit this jury to look at this tax return prepared by an 


accountant for Rubinstein, and say, '(a) you put the date at the beginning 
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of a new partnership on May 1, 1949, and you went to the bank later in 
December and told the bank, ex parte, not to honor Rubinstein's signa- 
ture any more.” 

Now that has no significance telling that in this matter, your 
Honor, as to what the actual relationship was between the partners. 

I respectfully submit to your Honor that this motion ought to be 
granted. 

THE COURT: Denied. 

MR. SMITH: Would your Honor make a reservation of that in case 
there is an adverse jury verdict that your Honor might review it again? 

THE COURT: Well, I don't know what the outcome of the case is 
going to be. But if it is adverse to you, you always have a right to 
renew it. 

MR, SMITH: Yes, sir. 

MR. GRAHAM: Only if we move for a directed verdict. Therefore, 
Iam moving for a directed verdict on behalf of the defendant, at this 
time, by reason of the fact that all of the credible testimony introduced 


here shows beyond any question, any reasonable question, that there was 
iia sa prbnain Centra cee tacts Bhan, Missal Noon AE 


a partnership termination of the partnership between Rubinstein and 
vie 26, 1949; and that thereafter on May 2, which was the 


day before the accident, Mr. Lazarus and Mr. Sorrentino were partners, 
running the station. 

Therefore, I do not feel that there is any question to be determined 
by the jury. That goes to the case in chief. 

Now as to the attorney's fees, Mr. Lichtenberg testified that prior 
to the time he filed an answer in the first case he called upon the insur- 
ance company to defend, and that, on behalf of the insurance company, 
he was notified that we would not defend. 

Thereafter, Mr. Lichtenberg filed an answer on behalf of Mr. 
Lazarus. Any breach of policy, position of defense, occurred on or 
before the date the answer was filed. 

Your Honor has the record there and stated that you would take 
judicial knowledge of what was contained in the record. You will see 
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that the answer in that case was filed in 1950; this case, the case we 
are defending now, was filed in January of 1955, considerably more than 
three years after the breach of contract. So insofar as the 
Attorney's fees are concerned the statute of limitations ran prior to the 
time this suit was filed. 

MR. SMITH: Does your Honor want to hear from me? 

THE COURT: Yes. 

MR. SMITH: As far as limitations as to the attorney's fees are 
concerned, the services began in October of 1950, your Honor, and were 
running services that didn't terminate until the end of the second trial 
on June 14, 1955. 

Until that time it wasn't known what the value of the attorney serv- 
ices would be, because the litigation hadn't been determined yet. Under 
this policy the insured is required to pay; I mean the Company is required 
to pay only from the time the insured is obligated to pay. 

The evidence in this case, sir, doesn't show that he has ever been 
sent a bill. He has paid only $600 on account of it, and in the same year, 
once this litigation was finally terminated, your Honor, and they knew 
what the bill for the attorney's services were, this action was filed. It 
was even filed before it was known. Because as has just been stated, 
the present action was filed in January, 1955, even before the second 
trial began, your Honor. 

THE COURT: I will deny the motion. 


* ao * 


MR. GRAHAM: And I wonder if your Honor would consider sub- 


mitting this to the jury and on a special verdict, asking them whether 


or not the partnership existed ? 

THE COURT: Well, neither is so in this case. I will instruct 
them in this fashion: if no partnership existed on May 3rd they have to 
return a verdict for the defendant. 

MR. SMITH: Is your Honor going to take that one step further and 
take the account of the liquidation of finishing up-? 

THE COURT: That is only for the purpose of ending up the affairs. 
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But any partnership that comes into being after the dissolution the 
partners are not liable for. 

MR. SMITH: I respectfully submit that is not the law. 

THE COURT: That is the law. I know the law. I am very familiar 
with it. 

MR. SMITH: It is not the law with respect to Tort liability. 

THE COURT: Yes, it is. 

MR. SMITH: And released to the public. 

THE COURT: You will have to show it to me. I can't find any law 
which is as you say it is. This is right here, for the purpose of winding 
up, taking and settling the accounts, means an answer to the partnership. 

MR. SMITH: Your Honor, could I mention one aspect? It is a law 
that if one partner dies the partnership is automatically:terminated. 
Suppose the partnership is in trucking between Georgia and New York? 
How after a partner dies could it be possible that that partnership, 
including the estate of the deceased partner, is not liable for that Tort 
in connection with a going business? I submit it is. 

THE COURT: I don't know. I can't answer that question, because 

I don't have it. It may not happen in point of time of a man's 
death. I can only follow the law as I have it here; that it is only for a 
limited reason only. 

MR. SMITH: May I have an exception to that ruling? 

THE COURT: Certainly. 


* 


THE COURT: 

* * * 

There is an article here in American Jurisprudence concerning 
the partnership of which the deceased person was a member. Whether 
that partnership was organized to continue a bill for a fixed term, in 
the absence at least of any stipulation of partnership articles for the 
continuance of the partnership relations upon the death of any one of the 
partners or upon any provision in the will of the partner that the busi- 


ness can be carried on. 
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Now it says in spite of the dissolution community of interest sub- 
sists for some purposes, long enough to enable the survivors to wind up 
or settle the affairs of the partnership. 

Now if you can find me overnight any law to the effect that a Tort 
committed after the partnership has been dissolved, and while the 
partnership business is being wound up, that the partnership is still 
liable, then I will consider it. 

MR. SMITH: I have been working on the law in this case for a long 
time, your Honor, and I have some notes -- where is my law file? 

THE COURT: It doesn't seem to me logical that a Tort committed 
after the partnership has been dissolved has anything to do with the 
Wwinding-up of the partnership affairs. 

MR. SMITH: Well, your Honor, in the case of a going business, it 
certainly couldn't be possible that engaging in a lot of traffic on the 
streets for a period of XD or 60 days, and nobody has got any responsibility 
for what happens for negligence. 

THE COURT: Of course there is a person responsible for the negli- 
gence. A person is responsible for the acts of the agent. But if there is 
no principle, then how can the person be held? If Rubinstein is out of it, 
I don't see how a Tort committed act of dissolution can be said to be the 
winding-up of the affairs of the partnership. Have you a law to the effect 
that it is? 

MR. SMITH: Yes. But before I get to it, your Honor, -- I think I 


have, I am not dead sure -- before I get to it, you must.Dear in 


mind, your Honor, that the liability of a partner is such so that an 
insurance company issues -- 

THE COURT: I understand that. 

MR. SMITH: So that when an insurance company issues a policy -- 

THE COURT: I have already passed on that point. 

MR. SMITH: So if it wasn't technically in effect at the date this 
accident happened, if he had an individual responsibility in connection 
with the winding-up of this partnership affairs, this company is still 


liable under this policy. 
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THE COURT: I am not too sure, unless it can be shown that even 
though the partnership was dissolved, that Harris at the time of the 
accident was an agent of Rubinstein and then you would have to sue 
Rubinstein. 

MR. SMITH: Your Honor, I have here, Sub-271 U. S. 272 -- 

THE COURT: 271? 

MR. SMITH: 271 U. S. 272. Sutherland against Mayer, and at 
Page 289 the Supreme Court says this in connection with the duty of the 
partners in winding up: "Upon the dissolution of a partnership the 


general rule is that the liquidating partner or partners must settle up 


partnership affairs within a reasonable time, and after the payment 
of the partnership debts and liabilities divide the proceeds against the 
partners according to their interest. They cite previous decision in 
Clay against Field, 138 U. S. 464, 473. Now I think I can help you, if 
your Honor will bear with me a moment. There is something which 
touches this immediately. 

MR. GRAHAM: Your Honor, if I may make a suggestion while Mr. 
Smith is reading, we argued this before Judge Bailey, and I think his 
instructions are enclosed in the file. They went up on the Court of 
Appeals. I think you will find the instructions to the jury. Now whether 
they are all in there I don't know. 

MR. SMITH: Well, your Honor, it wasn't on the point Iam mention- 
ing. I am very familiar with what Judge Bailey said. Mr. Offutt cer- 
tainly wasn't on his toes in that case in not calling the Judge's attention 
to this winding-up or liquidating period, and the immateriality of trivial 
acts done by partners prior to the actual date of dissolution. 

THE COURT: You said that Judge Bailey had it in his instructions? 

MR. GRAHAM: Yes, sir. Not what he is arguing, no. Judge Bailey 

gave substantially the same instructions that you are giving, the 
winding-up the business has no effect on tort. 

THE COURT: I didn't think it did either. 

MR. GRAHAM: Tort liability ceases as of the date of dissolution. 
We argued this before Judge Bailey. 
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MR. OFFUTT: There was nothing mentioned about winding-up of 
the business before Judge Bailey at all. 

MR. GRAHAM: It was probably Mr. Luria advancing that. 

THE COURT: I don't care who raised it. I want to know if Judge 
Bailey passed on it. 

MR. GRAHAM: Yes, you will find that he did. Now whether or not 
that particular instruction went up to the Court of Appeals I don't know. 
Judge refused to allow an appeal against Mr. Rubinstein in forma 
pauperis. So the issue of partnership was not before the Court of Appeals. 

MR. SMITH: Your Honor, could I read something, please, which is 
very short? 

THE COURT: Judge Bailey said that if a partnership is or was 
once terminated the fact that there may be subsequent negotiations 
between the parties as to an accounting or an assumption of one of the 
liabilities of the partnership does not extend the partnership. The ques- 
tion for you to determine on that is whether this partnership was in 

effect or not on May 3, 1949. 

MR. SMITH: Well, that charge was entirely too restricted as 
applied to this case, your Honor, and Judge Bailey didn't have half the 
evidence before him on that trial that we have got in this case. 

THE COURT: Well, what else do you want to say? 

MR, SMITH: Now Lindlay on Partnerships, Page 723, says: "That 
after dissolution and notice partners, unless they continue to hold them- 
selves out as partners, one ceases to be responsible for future acts of 


each other," and I have got a footnote here, and this is important: 


"Except so far as such acts are necessary for the winding-up of the 


partnership." 

THE COURT: That is right, and there certainly was no unnecessary 
act to wind up the partnership if the employee had an automobile accident. 

MR. SMITH: Well, your Honor, it is a going business, operating 
from day-to-day. If that was the law there would be nobody responsible 
for a Tort. 

THE COURT: Oh yes, there is always somebody responsible for it. 


You are just trying to pull in Rubinstein to be responsible. 
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MR. SMITH: No, your Honor. I am assuming that he is entirely 
eliminated from the case. The fact is that the only person who has been 

saddled with these judgment is Lazarus. 

THE COURT: That could be, that he is the one that is responsible 
for it. 

MR. SMITH: But the point Iam making is, your Honor, that his 
responsibility was a joint and several responsibility during a winding- 
up period. 

THE COURT: Well, you have got to show me more law than you 
have shown me today in order to give that instruction as to a Tort. 

MR. SMITH: Here is another authority: "After dissolution a 
partnership continues in a limited sense." 

THE COURT: I know. That is what I said. 

MR. SMITH: "In respect to past actions and existing as such, and 
this includes a winding-up or liquidation of the partnership affairs." 

THE COURT: Right. That is absolutely correct. 

MR. SMITH: So if they have got fifty trucks operating on the 
street during a reasonable winding-up period, no partners are liable? 

THE COURT: No, I didn't say that. 

MR. SMITH: I am sure, your Honor, if I could explain it -- here 
is my idea. 

THE COURT: I know exactly how you feel. You don't have to 

explain it. I know exactly the point you are taking. But I want you 
to bring me in tomorrow morning one case, that is all, just one case 
that says that after a partnership has terminated a Tort committed by 
an agency of the partnership is going to hold the partner himself. Now 
that is all I want you to bring me in. Because the commission of a Tort 
subsequent to dissolution of the partnership is not winding-up of the 


partnership affairs. Now if you bring me in one case, that is all I want. 


MR. SMITH: Your Honor, may I mention still another aspect? 
You have got an ambiguous provision in this insurance policy that it 
covers all of the parties if the named insured is a partnership. 

THE COURT: I have construed that policy all in your favor and 
I will so instruct that jury -- 
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MR. SMITH: And my point of view is that it is within the doctrine 
of obstruentism. It has got no terminal on that. What does the insurance 
company mean? Do they mean that so long as the partnership is techni- 


cally in existence? Or does it mean also'a reasonable winding-up period? 


THE COURT: It is silent on the reasonable winding-up period, so 


it covers all of the partners as long as the partnership exists. If there 
wasn't a partnership, no. If there was a partnership on May 3rd, 
you are entitled to all. 

MR. SMITH: I don't want to argue with your Honor. I am just 
trying to get that additional extension -- 

THE COURT: I know. I can't blame you for trying to get it, and 
maybe the jury will still hold that it wasn't terminated. But I can't. 

MR. SMITH: I think as applied to the evidence in the case it may 
confuse the jury not to distinguish between those two things. 

THE COURT: Oh, I think I have got to distinguish between them. 

MR. SMITH: I understand your Honor now. I didn't before. 

THE COURT: Now if you can find something overnight in reference 
to the commission of a Tort after dissolution, and before the partnership 
is wound up -- of course there has been no evidence here of any winding- 
up. 

MR. SMITH: Well, six months ago I ran down every book and 
there was no such case dealing with this situation, your Honor. I come 
in and tell your Honor "I don't want to be your partner any more." 

Five minutes later a Tort is committed by a truck operator of the 
partnership. Now certainly I can't escape the consequences. Techni- 
cally, according to the law, I can withdraw instantaneously. 

THE COURT: That is right. You can withdraw and you don't 
have to have mutual consent, either. 

MR. SMITH: But anybody knows with common sense thatas is 
applied to a going business that you can't do it instantaneously. My 
point is that it is terminated all right when I say I am no longer your 
partner. But I am still liable for a reasonable winding-up period, and 
so is the surety under a policy such as they issued in this case to cover 


a particular going business, with obscure language in the policy. 
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THE COURT: You can take that position and I don't know as I can 

blame you very much. But I can't find any support in it. 
x * 
JUDGE'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, there are two 
parties remaining in this law suit -- the plaintiff, David Lazarus, and 
the defendant, Manufacturers Casualty Insurance Company, a corpora- 
tion. The suit against Arthur Rubinstein has been dismissed, and the 
suit of Ora Greene Hudson as administratrix of the estate of Garland 
Hudson, deceased, has been dismissed; and the counterclaim filed by 
Arthur Rubinstein against Ora Greene Hudson has been dismissed. The 
only remaining issue in the case is between David Lazarus and the 
Manufacturers Casualty Insurance Company. 

Now it is not disputed, ladies and gentlemen of the jury, that Ora 
Greene Hudson, as administratrix of the estate of Garland Hudson, as 
plaintiff, in a civil action in which she was substituted plaintiff under the 
survival statute, and in which David Lazarus and Arthur Rubinstein 


were defendants, recovered two final judgments against the plaintiff, 


David Lazarus, as follows: On October 13, 1953 she recovered a judg- 
ment against David Lazarus in the amount of $6,050 with interest from 
that date, plus court costs of $137.50. And on June 14th, 1955 she 
recovered a judgment in the amount of $15,000 with interest from that 
date, plus costs. And on the second trial, after a remand, that is, after 
the case went to the Court of Appeals and was sent back to ascertain 

additional damages under the survival statute, there was re- 
covered against the plaintiff, David Lazarus, costs for printing the 
transcript, which was paid by the United States because he had filed an 
affidavit in forma pauperis, in the amount of $213.50. 

There are also -- did you put in the costs on appeal of $72.80? 

MR. SMITH: Yes, your Honor. 

THE COURT: -- costs also of $72.80 on appeal. 

This action, ladies and gentlemen of the jury, has been brought 
by the plaintiff, David Lazarus, against the defendant, Manufacturers 
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Casualty Insurance Company, a corporation, on a policy of liability 
insurance which was issued by the defendant company for a period of 
one year beginning September Ist.1948. Now what Lazarus is seeking is 


to recover the amount of those three judgments that I have mentioned to 


you, and in addition a recovery in the amount of $2,500 that he has in- 


curred for attorneys’ fees to Mr. Luria and Mr. Lichtenberg for defend- 
ing him at the two trials, after, he says, he made a demand, and that the 
insurance carrier refused to defend. 

As you know, all the judgments recovered were for damages for 
personal injuries and property damages suffered by Garland Hudson, 
who died, it is not contested, on April 7th, 1951, from injuries received 
on May 3d, 1949, when he was run down by an automobile driven by an 

employee of the gas station on May 3d, 1949. 

The plaintiff contends that on May 3d, 1949 David Lazarus and 
Arthur Rubinstein were partners, trading as the Transport Amoco Serv- 
ice, and that the tort which was committed, that is, the tort, which is a 
civil wrong, by their agent on that day was a tort of the partnership, and 
therefore was within the coverage of the liability policy which has been 
introduced in this suit. 

It is stipulated, ladies and gentlemen of the jury, that the day that 
the policy was issued, September 1, 1948, Arthur Rubinstein and David 
Lazarus were partners, engaged in the operation of the gas station. The 
Court has concluded as a matter of law that under the terms of the policy, 
whereby it is stated -- 

"The unqualified word 'Insured' wherever used includes 

not only the named Insured but also any partner thereof, if the 

nam ed Insured is a partnership, or any executive officer 

thereof" -- 
means just what it says, that if Lazarus was a partner of Rubinstein on 
September lst, 1948, that that policy of insurance which was issued by 
the defendant covered not only Rubinstein but also covered Lazarus. 

The issue which will be submitted to you, ladies and gentlemen of 
the jury, during my instructions is whether or not on May 3d, 1949 the 
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plaintiff Lazarus and Rubinstein were partners within the meaning 
of the law. 

It becomes my duty, ladies and gentlemen of the jury, to instruct 
you in the law that applies in this case. And of course it is your duty to 
follow the law as I shall state it to you. On the other hand, it is your 
exclusive province to determine the facts in the case and to consider and 
weigh evidence for that purpose. 

I do not intend by any instruction to tell you how you should deter- 
mine any question of fact. If your recollection of the evidence should 
differ from my statements in regard to the facts in the case, then your 


recollection must prevail. The Court of course is permitted to comment 


on the facts and on the evidence in order to aid and assist you in arriving | 


at your conclusions; but the Court's comments on the facts and on the 
evidence are not binding on you and you need attach to them only such 
weight as you may deem wise and proper. 

If in my instructions any rule, direction or idea be stated in vary- 
ing ways, no emphasis thereon is intended by me and none must be in- 
ferred by you. For that reason you are not to Single out any certain 
sentence or any individual point or instruction and ignore the others. 
But you are to consider all the instructions as a whole and to regard 
each in the light of all the others. 

Now at times throughout the trial the Court has been called upon 
to pass upon the question whether or not certain offered evidence might 
properly be admitted. You are not to be concerned with the reason for 
such rulings and are not to draw any inferences from them. Whether 
offered evidence is admissible is purely a question of law. In admitting 
evidence to which an objection is made, the Court does not determine 
what weight should be given such evidence, nor does it pass on the 
credibility of the witnesses. As to any offer of evidence that has been 
rejected by the Court, you of course must not consider it. As to any 
question to which an objection is sustained, you must not conjecture as 
to what the answer might have been or the reason for the objection. 
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You must weigh and consider this case without regard to sympathy, 
prejudice or passion, for or against any party to this action. If during 
this trial I have said or done anything which has suggested to you, by 
questioning or otherwise, that I am inclined to favor the claims or posi- 
tions of either party, you will not suffer yourselves to be influenced by 
any such suggestion. I have not expressed, nor intended to express, 
nor have I intended to intimate any opinion as to which witnesses are or 
are not worthy of belief, or what inferences should be drawn from the 
evidence. If any expression of mine has seemed to indicate an opinion 
relating to any of these matters, you are instructed to disregard it, for 

the jury is to feel free to decide this case in any matter it sees 
fit, depending upon what weight it gives the evidence. 

Now the attitude, ladies and gentlemen of the jury, that you might 
have at the outset of your deliberations is a matter of considerable im- 
portance. This attitude and conduct are important matters. For it is 
rarely productive of good for a juror upon entering the jury room to 
make an emphatic expression of his opinion in a case, or to announce a 
determination to stand for a certain verdict. When one does that at the 
outset his sense of pride may be aroused and he may hesitate to recede 
from an announced position if shown that it is fallacious. Remember 
that you are not partisans or advocates in this matter, but are judges of 
the facts. The final test of the quality of your service will lie in the 
verdict which you return to the Court, not in the opinions any of you may 
hold as you retire to the jury room. Have in mind that you will make a 
definite contribution to the efficient judicial administration if you arrive 
at a just and proper verdict in this case. 

It is your duty as jurors to consult with one another and to deliber- 
ate, with a view to reaching an agreement, if you can do so without 
violence to your individual judgments. You each must decide the case 
for yourself, but should do so only after a consideration of the case with 


your fellow jurors. And you should not hesitate to change an opinion 


when convinced that it is erroneous. However, you should not be 


influenced to vote in any way on any question submitted to you by the 
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single fact that a majority of the jurors or any of them favor sucha 
decision. In other words, you should not surrender your honest con- 
victions concerning the effect or weight of evidence for the mere pur- 
pose of returning a verdict or solely because of the opinions of other 
jurors. 

You shall not consider as evidence any statement of counsel made 
during the trial, unless such statement was made as an admission or 
stipulation concerning the existence of a fact or facts. You are to 
decide this case solely upon the evidence that has been received by the 
Court, and the inferences that you may reasonably draw therefrom, and 
such presumptions as the law deduces therefrom as will be noted in my 
instructions and in accordance with the law as I shall state it to you. 

Throughout the trial there have been many bench conferences; and 
you are not to be concerned with what took place at the bench, because 
they involve matters of law and not matters of fact. 

In judging the credibility of witnesses you shall have in mind that 


a witness is presumed to speak the truth. This presumption, however, 


may be overcome by contradictory evidence, by the manner in which the 
witness testifies, by the character of his testimony or evidence 
pertaining to his motives. 

In determining the issues of fact submitted to you you will con- 
sider and weigh the testimony of all the witnesses who have testified at 
this trial, as well as all the circumstances concerning which testimony 
has been given. 

You are the sole judges of the credibility of the witnesses. In 
determining whether to believe the testimony of any witness and in 
weighing the testimony of any witness you may consider the demeanor 
of the witness on the witness stand, the witness' manner of testifying, 
whether the witness impressed you as a truthtelling individual, whether 
the witness impressed you as one having an accurate memory and 
recollection; and you may also consider the interest of the witness, if 
any, in the outcome of the case, in determining what weight to attach to 


the testimony of any witness. 
In weighing the testimony of witnesses it is proper for you to con- 


sider those factors of human nature which, either with or without any 
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wrongful intention, may obstruct the giving of perfectly true testimony. 
Those factors are suggested by these questions: 

Did the witness have full opportunity to learn the truth? If so, did he 
have the intelligence and purpose to ascertain the facts? Does the evidence 
show that the witness had a motive for favoring or an inclination to favor 

460 any party to this action? In other words, was he a biased or an im- 
partial witness? What degree of intelligence, what quality of memory, and 
what grade of moral purpose so far as concerns this case were revealed by 
his appearance, manner of testifying, and all other evidence in the case? 
Was the testimony reasonable and consistent within itself and with uncontra- 


dicted facts ? 
If you find that any witness deliberately testified in a false manner 


as to any material fact about which the witness could not reasonably have 
been mistaken, then you are at liberty to disregard all the testimony of 
that witness, or accept such part as you may deem worthy of belief. 

You are not bound to decide in conformity with the testimony of a 
number of witnesses, which does not produce conviction in your mind, as 
against the declarations of a lesser number, or a presumption or other 
evidence which appeals to your mind with more convincing force. This 
does not mean that you are at liberty to disregard the testimony of the greater 
number of witnesses merely from caprice or prejudice, or from a desire to 
favor one side as against the other. It means that you are not to decide an 
issue by the simple process of counting the number of witnesses who have 
testified on the opposing sides. It means also that the final test is not in the 
relative number of witnesses, but in the relative convincing force of the 


461 testimony they gave. 
In civil actions, ladies and gentlemen of the jury, the party who 


asserts the affirmative of an issue must carry the burden of proof. In 


other words, the burden of proof as to that issue is on that party. This 


means that if no evidence were given on either side of such issue, your 


finding as to it would have to be against that party. 
When the evidence is contradictory, the decision must be made ac- 


cording to the preponderance of the evidence, by which is meant such 
evidence as when weighed with that opposed to it has the more convincing 
force and from which it results that the greater probability is that the truth 
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Should the conflicting evidence be evenly balanced in your minds 
so that you are unable to say that the evidence on either side of the issue 


preponderates, then your finding must be against the party carrying the 
burden of proof, namely, the one who asserts the affirmative of the issue. 

Now in this case the burden of proof is upon the plaintiff to prove 
his case, and he must prove his case by a preponderance of the evidence. 

There is only one issue left in this case, and that is the issue of 
whether or not a partnership existed on May the 3d, 1949. Once a part- 
nership has been formed, ladies and gentlemen of the jury, there isa 
presumption, which is a prima facie presumption -- it is nota conclusive 

presumption, it is not a presumption of law, but it is a presumption 
of fact which may be rebutted -- that once the partnership has been 
formed, it continues to exist. 

So the burden is on the plaintiff to prove first there was a partner- 
ship -- which has not been questioned. The defendant makes an affirma- 
tive defense that the partnership was dissolved. Therefore the burden is 
on the defendant to prove by a preponderance of the evidence that the 
partnership has been dissolved. Now when that evidence is introduced, 
then the presumption that the partnership exists falls, and then the burden 
shifts for the plaintiff to produce evidence that it has not been dissolved. 
Now, as I said, there is no question but that this partnership existed on 
the date that the policy was issued. 

A partnership, ladies and gentlemen of the jury, is a contract by 
two or more competent persons to place their money, effects, labor and 
skill, or some or all of them, in a certain commerce or business, and to 
divide the profit and bear the loss in certain proportions. Those persons 
are partners who contribute either property or money to carry ona 
joint business for their common benefit and who own and share the profits 
thereof in certain proportions. 

Now as I have told you, there is no question in this case but that on 
the date that the policy was issued a partnership existed between the 

plaintiff Lazarus and Mr. Rubinstein. The remaining issue for your 
determination is whether or not a partnership existed on the date of the 
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accident. Because if a partnership existed on the date of the accident, 
Lazarus is covered by this insurance policy and he would be entitled to 
a verdict in his favor for $6,050 with interest from March 3d, 1953, plus 
$137.50 court costs. He would be entitled to a verdict in the amount of 
$15,000 with interest from June 14th, 1955. He would be entitled to 
costs on appeal of $72.80. And he would be entitled to court costs of 
$213.40 with interest from January 10th, 1955, which is a judgment that 
the United States has for the payment of those costs on appeal, which 
was done in forma pauperis. 

If he was not a partner on May the 3d, the date of the accident, 
then he is entitled to nothing. 

So the issue is squarely and clearly drawn, that the plaintiff 
recovers all, or he recovers nothing. 

Now you have heard a lot of testimony about dissolution of a part- 
nership, and so forth. This "dissolution," ladies and gentlemen of the 
jury, is a descriptive term. It is descriptive of that change in the part- 
nership relation which ultimately culminates in its termination. Dis- 
solution is not in itself a termination of the partnership, or of the rights 
and the powers of the partners. For many of these persist during the 
Winding-up process which follows dissolution. 


In other words, the dissolution of a partnership is the change of 


the relation of the partners caused by any partner's ceasing to be asso- 


ciated in the carrying on, as distinguished from the winding up of the 
business. 

Now what we have here is known as an oral partnership at will. 
A partnership at will, ladies and gentlemen of the jury, is where the 
partnership does not expressly or impliedly fix any definite time for its 
existence, and therefore it may be dissolved at any time by any of the 
partners. While it is true that a partnership may be dissolved by mutual 
consent of the partners, nevertheless where the partnership is one of 
will, and there is no time fixed by the partnership articles for the exis- 
tence of the partnership, any partner may dissolve the partnership 
alone, in accordance with his own will and pleasure, and at a moment's 


notice, provided of course it is in good faith. 
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It is not necessary in dissolving this partnership to have both 


parties agree to it. Rubinstein could have dissolved the partnership and 


Lazarus could have dissolved the partnership. 

Now this dissolution that I speak of, in which I told you that it 
denoted a change in the partnership relation which ultimately culminated 
in its termination, I want to say this: Except for the purpose of winding 
up the business of the firm, a partnership ceases to exist imme diately 

upon dissolution. After dissolution, a partnership is considered 
aS maintaining a limited existence for the purpose of making good all 
outstanding engagements, of taking and settling all accounts, and collecting 
all the property, means and assets of the partnership existing at the time 
of its dissolution, for the benefit of all interested. 

In other words, ladies and gentlemen of the jury, after dissolution 
a partnership continues in a limited sense in respect to past transactions 
and existing assets. And this includes the winding up or liquidation of 
partnership affairs, which in turn includes the performance of existing 
contracts, the collection of debts or claims due the firm, and the pay- 
ment of firm debts. By dissolution the existence of a partnership has, 
except for the purposes I have enumerated, been terminated. 

Where a partnership has been dissolved, it ceased to exist as a 
separate entity. A dissolution of the partnership operates as to future 
maiters only. 

Now as I say, after dissolution the partnership continues in a 
limited sense in respect of past transactions and existing assets. And 
this, as I have told you, includes the winding up or liquidation of partner- 
ship affairs, which in turn includes the performance of existing con- 
tracts, the collection of debts or claims due the firm, the payment of 

firm debts, the administering of firm assets and the distribution 
of the firm's assets in accordance with the partnership agreement. That 
is the only purpose for which a partnership continues after dissolution. 

So that if you find from the evidence that the partnership was dis- 
solved prior to May 3d, and that on May 3d a tort was committed by an 
employee and the partnership has been dissolved, the partnership does 
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not continue for that purpose. It continues for a limited purpose only, 
and that is to wind up its affairs. 

You are instructed that if you find on a preponderance of the evi- 
dence that the partnership between David Lazarus and Arthur Rubinstein, 
trading as Transport Amoco Service, was in existence on May 3d, 1949, 
then you will return a verdict in favor of the plaintiff, David Lazarus, 
for the full amount of the judgments held by Ora Greene Hudson, as 
administratrix of the estate of Garland Hudson, deceased, against David 
Lazarus, including the judgments for court costs. And you are further 
instructed that if you find that said partnership was in existence on 
May 3d, 1949, the defendant, Manufacturers Casualty Insurance Company, 
is liable to plaintiff for the fair and reasonable value of attorneys’ fees 
and costs incurred by him in defending the two trials in the Hudson suit, 
it being conceded by the defendant that it failed and refused to defend 
David Lazarus on either of these trials. 

You are also instructed that if you find by a preponderance of the 
evidence that the partnership between David Lazarus and Arthur Rubin- 
stein was not actually dissolved until May 17th, 1949, when this written 
agreement in evidence was signed by David Lazarus, then you will return 
a verdict for the plaintiff for the full amount of the judgments in evidence 
and court costs; and additionally you will hold the defendant liable for the 
fair and reasonable value of the attorneys’ fees and costs incurred by 
David Lazarus in defending the litigation against him in those suits. 

You are instructed that a mere intention to withdraw as a partner 
is not enough to terminate a partnership. There must be an actual with- 
drawal from the partnership, or there must be notice to the other part- 
ner or partners. This notice must be such as to be reasonably certain 
to give the other party actual notice of the termination. 

You are also instructed that it is only necessary for the plaintiff 
to prove his case by a preponderance of the evidence. If you find that 
the evidence preponderates in favor of the plaintiff, David Lazarus, 


after consideration of all the evidence in the case, then your verdict 


must be for the plaintiff, David Lazarus, against the defendant, 


Manufacturers Casualty Company. 
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You are also instructed that a partnership exists when all parties 
mutually agree to become partners, one with the other. There is no 
particular formality which must be done in order to start a partnership. 
Absent an agreement to the contrary, a partnership may be dissolved 
by any partner who so elects and manifests his election to the other 
partner or partners. That is, in reference to a partnership such as we 
have here, a partnership at will. No formal dissolution is necessary. 
Such an agreement to dissolve may be informal and oral, or merely evi- 
denced by the conduct or the acts of the partners showing their intention 
that the partnership between them shall cease, or by acts participated 
in or assented to by all of the partners which are inconsistent with a 


continuation of the partnership between them -- and that the other 


partner, of course, has notice of these acts. 

There was introduced into the case, ladies and gentlemen of the 
jury, the record of the plaintiff Lazarus. That can only be considered 
for one purpose, and that goes to his credibility. The question you shall 
ask yourself is whether or not you place as much credence in the testi- 
mony of a person who has been convicted of a crime in the past as you 
would of a person who has not been convicted of a crime. 

Now as I told you, there is only one remaining issue in this case, 
and that is whether or not the plaintiff and Rubinstein were partners in 
the operation of that gas station on May the 3d, 1949. If you find by a 
fair preponderance of the evidence that the partnership existed on that 
date, then you shall return a verdict in favor of the plaintiff in the 
following amounts: 

$6,050 with interest from March 13, 1953; court costs of $137.50; 
$15,000 with interest from June 14, 1955; $72.80 for costs on appeal; 
and $213.40 court costs on appeal, with interest from January 10, 1955. 

If you do not believe that there was a partnership existing on 
_ May 3d, 1949, or you believe by a fair preponderance of the evidence 
that the partnership was dissolved prior to May 3d, 1949, of course you 
must return a verdict for the defendant. 

In speaking of this preponderance of the evidence, ladies and 


gentlemen of the jury, when the evidence is contradictory then the 
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decision must be made according to the preponderance of the evidence. 
Now I want you to be sure you understand what it means by that. Ina 
criminal case the Government has to prove a defendant guilty beyond a 
reasonable doubt. That isn't the case here. If you will picture the old 
apothecary scales that used to be used in the drug stores, if the scales 
went all the way down, that would be beyond a reasonable doubt, and 


that is the burden of proof that the Government has in a criminal case. 


But if the scales tilt just the slightest, then there has been a preponderance 
of the evidence on that side, whichever way it tilts. If it doesn't 

tilt at all, there is no preponderance of the evidence. Preponderance, 

as I told you, means such evidence as when weighed with that opposed to 

it has the more convincing force and from which it results that the greater 

probability of the truth lies therein. 

The issues are pretty well defined, ladies and gentlemen of the jury, 
and you can decide this case only from the evidence that you have heard 
from the witness stand and the evidence that has been introduced by way 
of exhibits. You may consider the testimony of Lazarus. You may con- 
sider the testimony of Rubinstein. And you may consider the testimony 
of the other witnesses who have testified. And you may consider the 
written exhibits that have been introduced in evidence, in coming to your 
conclusion. 

This is an important case both from the standpoint of the plaintiff 
and the standpoint of the defendant. Therefore you should weigh the evi- 
dence very carefully, sift it, analyze it, separate the evidence that you 
believe from the evidence you disbelieve, and then apply to it the good, 
sound common sense you would in the everyday affairs of your own life. 

If you do that, you will reach a considered judgment. 

As you know, ladies and gentlemen, your verdict must be unani- 
mous. When you reach your jury room you will select a foreman, and 
when you reach a verdict you will notify the Marshal.. 

If there anything else? 

MR. SMITH: If your Honor please, may we come to the bench? 

(At the bench:) 
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MR. SMITH: Your Honor, I have one or two renewed points about 
the liability of the insurance carrier where a tort occurs after dis- 
solution and before winding up within a reasonable -- 

THE COURT: Put that in the record so you will be protected. 

* * * 
473 MR. GRAHAM: Before the jury retires, I want to renew all the 
objections I made. 

THE COURT: What objections are you talking about? 

MR. GRAHAM: The objections to admissibility of evidence. 

THE COURT: What evidence ? 

MR. GRAHAM: The so-called agreement. 

THE COURT: Oh yes. 

MR. GRAHAM: And I have renewed my motion for directed verdict 
at the close of the plaintiff's case and at the close of all of the evidence 
in the case. 

THE COURT: All right. 

MR. GRAHAM: And then I have two specific errors I think Your 
Honor made in the instructions, by a slip of the tongue. You told the 

474 jury it wasn't contested Mr. Hudson died from the injuries he 
received on May 3, 1949. 

THE COURT: Was it? 

MR. GRAHAM: Oh, this is a survival case. It isn't a wrongful 
death case. He died of conditions other than his injuries. 

THE COURT: I will cover that. 

MR. GRAHAM: And you instructed the jury you ruled as a matter 
of law the policy issued covered Lazarus and Rubinstein. 

THE COURT: That is right. 

MR, GRAHAM: You didn't say as of what time. 

THE COURT: I said the date it was issued. 

MR. GRAHAM: I don't recall you did that. 

THE COURT: I said from the date of September 1, 1948. 

MR. GRAHAM: Will you instruct the jury that as a matter of law 
it did not cover Lazarus on May 3; that that is for them to determine? 
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THE COURT: Well sure it is. That is what I have submitted to 
them. 

MR. GRAHAM: I just wanted to make the objection. 

MR. SMITH: Your Honor, I submit it might promote clarity in 
the minds of the jury if you instructed them the liability of partners is 
joint and several -- in other words, any one of them is liable. 

THE COURT: Yes, there is no question about that. 

MR. GRAHAM: That is, if there is a partnership. 

THE COURT: If there is a partnership, sure. I have said if they 
find it was a partnership, then Rubinstein was liable. 

MR. SMITH: Would Your Honor amplify that just a little? 

THE COURT: All right. 

MR. SMITH: Because it seems to me Your Honor has that holding 
one and not both. 

THE COURT: All right. 

MR. GRAHAM: I do want to renew my objection concerning the 
winding-up period as not applicable in the interpretation of the insurance 
policy. 

THE COURT: I have already given you all you ought to get in the 
winding up. Do you want me to change it? 

MR. GRAHAM: No, sir. I object to it. 

THE COURT: You object to what I gave? 

MR. GRAHAM: What you gave is all right. I object to its being 
given at all. I don't think it is an issue in this case. 

THE COURT: I didn't give it. I told them if a tort was committed 
after a dissolution, the only purpose of winding up the affairs is to wind 
them up, and all the past obligations must be recognized. 

MR. SMITH: That is specifically what I am objecting to. 

THE COURT: That is right. If he wants me to change it and give 
yours, that is another thing. All right. 


(Counsel having returned to trial tables:) 
THE COURT: Ladies and gentlemen of the jury, counsel have 
called my attention to the fact that I told you that Mr. Hudson died from 
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the injuries received in the automobile accident. The fact of the matter 
is he did die, I think some two years later. But the suit was filed under 
the Survival Statute. That would have no bearing on the recovery, how- 
ever, because Mrs. Hudson, as administratrix, has recovered these 
judgments anyway. 

And when I told you that you could return your verdicts with 
interest, I don’t mean that you have to calculate the interest if you find 
for the plaintiff.. If you find for the plaintiff, you merely find in the 
amounts that I have designated, with interest on those amounts that I said. 

I also told you that Lazarus had appealed his case in forma pauperis, 


and that accounted for the costs of printing the record of $213.40. It 


wasn't Mr. Lazarus. It was Mrs. Hudson. Of course, that would have no 
bearing on the amount, because the amount is still $213.40, with interest 

from January 12, 1955. 

That is all, is it. 

MR. SMITH: Was your Honor going to touch on the joint and 
several? 

THE COURT: In order that there may be no misunderstanding, 
you understand that the liability of partners in a partnership business 
which is in existence at the time of a happening of an event is joint and 
several. You can sue one of the partners, you can sue both the partners. 
You can sue regardless of how many partners there are. If you want to, 
you can sue one, or you can sue them all. They are all liable, if you 
find that the partnership existed. 

MR. OFFUTT: And I thought you were going to say something 
about they may have the exhibits. 

THE COURT: Yes, you may have any exhibits you desire, ladies 
and gentlemen of the jury. 

* * * 

(In chambers at 4:45 p.m., Mr. Smith for the plaintiff and 
Mr. Graham for the defendant:) 

THE COURT: Put in the record that I have received a note from 
the jury asking for that section of my charge which specifies how a 
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partnership at will may be dissolved, and I am sending in the 
following answer: 

A partnership at will may be dissolved by mutual consent, or any 
partner may dissolve it at any time without the consent of his copartners 
by notice to the other partners of his intention so to do. A partner may 
exercise his right to dissolve the partnership for any reason which he 
deems sufficient. 

In order for a partner to dissolve a partnership he must give 
notice to the other partners of his election to terminate it, or his election 
must be manifested by unequivocal acts or circumstances brought to the 
knowledge of the other partners which signifies the exercise of the will 
to dissolve the partnership. The notice may be written or oral, or it 
may result from acts inconsistent with a continuance of the partnership 
relation. 

MR. GRAHAM: May the record show you are taking that instruc- 
tion from Corpus Juris Secundum, which Mr. Smith suggests to you, 
rather than Am Jur? 

THE COURT: I don't think it makes any difference. 

* *x * 
PROCEEDINGS 

(At 10:55 a.m., the jury being in the box, Mr. Offutt 

appearing for the plaintiff and Mr. Graham for the 

defendant:) 

THE COURT: Mr. Foreman, I have received a note, to this effect: 

The Jury would like to know if the Judge characterized 

Plaintiff's Exhibit 14 as a partnership dissolution or a release 

from responsibility. Or if this is not possible, could we have 

clarification of it? 


Ladies and gentlemen of the jury, as I told you in my instruction 


before, and also sentanote answering a question propounded, this 


partnership may be dissolved at will, or it may be dissolved by mutual 
consent. 

In other words, two partners can get together by mutual consent 
and agree to dissolve a partnership. A partnership at will, however, 
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may be dissolved by the act of either partner. He can call the whole 
thing off -- either one can call it off -- provided he gives notice to the 
other. In other words, either partner has a right to dissolve the partner- 
ship, where that exists; if there is a mutual agreement to dissolve the 
partnership, then you must fix the date of the dissolution. On the other 
hand, if it is dissolution by the act of one of the partners alone, he may 
do so. Where there is a partnership at will, that partner may dissolve 

that partnership. 

There are two things, either one of which must happen, in order 
for a partner to dissolve a partnership. One is that he either gives 
notice to the other partner of his election to terminate -- and the second 
one -- or his election must be manifested by unequivocal acts or circum- 
stances brought to the knowledge of the other partner which signifies an 
exercise of the will to dissolve the partnership. 

The crux of this case depends upon what the status of the parties 
was on May 3, 1949. If you believe that the partnership was not dis- 
solved on May 3d, 1949, and that it was dissolved by mutual consent on 
May the 17th, 1949, then this is a dissolution of the partnership. 

if on the other hand you believe that one of the partners dissolved 
the partnership prior to May the 3d, 1949, this is of no consequence, be- 
cause the partnership would then be dissolved. 

If it is dissolved prior to May the 3d, 1949, your verdict must be 
for the defendant. If it was dissolved subsequent to May the 3d, 1949, 
your verdict must be for the plaintiff. 

Now I would like to say this to you, ladies and gentlemen, because 


of the fact that you have been out for quite some time. Although the . 


verdict must be the verdict of each individual juror, and not a mere 
acquiescence in the conclusion of his fellows, yet you should 
examine the question submitted with candor and with proper regard and 
deference to the opinions of each other. That it is your duty to decide 
this case if you can conscientiously do so. That you should listen with 
a disposition to be convinced to each other's arguments. That if much 


the larger number are for the plaintiff, a dissenting juror should con- 
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sider whether his position that the evidence on all the issues does not 
preponderate in favor of the plaintiff is one which makes no impression 
upon the minds of so many men and women equally honest and equally 
intelligent with himself. 

On the other hand, if much the larger number are for the defendant, 
the minority ought to ask themselves whether they might not reasonably 
question the correctness of a judgment which is not concurred in by the 
majority. 

Now you must decide this case on all the evidence that you have 
heard from the witness stand, not on one little piece here and one little 
piece there, but on all the evidence that you have heard. And then after 
you have heard that evidence, as the Court has told you, apply to it the 
good sound common sense you would in the everyday affairs of your own 
life. 

Does that answer your question, Mr. Foreman? 

THE FOREMAN: Yes, sir. 

* * * 

THE DEPUTY CLERK; Mr. Foreman, has the jury agreed upon 
its verdict? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: Do you find for the plaintiff, David 
Lazarus, or for the defendant, Manufacturers Casualty Insurance Com- 
pany ? 

THE FOREMAN: For the plaintiff. 

“THE DEPUTY CLERK: In what amount? 

THE FOREMAN: The amount specified by the Court. We didn't 
have any -- 

THE DEPUTY CLERK: Members of the jury, your foreman says 


your verdict is for the plaintiff, in the amount specified, that is $6,050 
with interest from March 13, 1953; $139.50 court costs; $15,000 with 
interest from June 14, 1955; $72.80, costs on appeal; and $213.40, court 


costs on appeal, with interest from January 10, 1955 -- and this is your 


verdict, so say you each and all. (The jurors responded in the affirma- 


tive.) 
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The jurors may be finally excused. 
* * 


PROCEEDINGS 


(The following proceedings occurred in open court in the absence 


of the jury:) 

THE COURT: Bring the jury in. 

MR. GRAHAM: If Your Honor please, I have a preliminary matter 
before they are brought in. 

THE COURT: All right, what is it? 

MR. GRAHAM: It is my understanding that Your Honor has 
requested the jury to come back this morning to add to the sum to the 
verdict. | 

THE COURT: I don't know whether they are going to do it or not. 
I merely want to find out if they made a finding in that item of detriment. 

MR. GRAHAM: If I may address myself for the record. I never 
like to be technical, and, as a matter of fact, it was I who discovered 
this error yesterday, and something didn't ring true when I was copying 
the verdict. At that time Your Honor had already dismissed this jury, 
discharged them. As a matter of fact, they had even been discharged 
from jury duty. 

THE COURT: Well, they are back again. 

MR. GRAHAM: I realize it was an error of oversight on Your 
Honor's charge to the jury that they were not instructed about the 
attorney's fees. However, Mr. Offutt and Mr. Smith had an opportunity 
at the bench to bring that to Your Honor's attention and did not. For 
that reason, I object to the re-empaneling of the jury. 

THE COURT: You mean I didn't instruct them on attorney's fees? 

MR. GRAHAM: I understand that Your Honor did not. 

THE COURT: Well, if I didn't, I can't bring them back. I thought 
I did. 

MR. SMITH: There is no question about Your Honor charging 
on that subject. 

MR. GRAHAM: I didn't pay any attention to it, but it is my recol- 
lection now that you did not, sir. 
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MR.SMITH: It was argued to the jury and Your Honor charged 
on the point. 
THE COURT: All right, bring the jury in. 
MR. GRAHAM: Well, whether you did or didn't, I still object to it, 
Your Honor. 
THE COURT: I am going to charge them on it, and if you find out 
I didn't, I will set that part aside. 
(Whereupon, the jury returned to the courtroom and the following 
proceedings were had in open court:) 
THE COURT: Mr. Foreman, in the verdict returned yesterday 
in this case of Lazarus v. Manufacturers’ Casualty Insurance Company, 
you returned a verdict in which you favored the plaintiff as to 
court costs in the amount of $139.50. The record shows that the court 
costs were $137.50. You advised the Court that you made your findings 
for the amounts that had been specified to you, so that your verdict, 
then, I take it, will be $137.50. 
THE FOREMAN: Yes, sir. 
THE COURT: I neglected to ask you about the attorney's fees. 
Did the jury consider any award for attorney's fees? 
THE FOREMAN: There was some question about it, but there was 
a little doubt in a few minds about the $2,500, so we didn't come to any 
decision on that. 
THE COURT: Then you returned a verdict on the defendant for 
that issue. 
THE FOREMAN: We hadn't decided it. We were just talking about 
it, but we weren't in on the final amount. 
THE COURT: All right, you go back to your jury room, then, and 


you may consider it. 


(Whereupon, the jury retired to resume their deliberations.) 


(At 2:00 p.m., the jury returned to the courtroom, and the follow- 
ing proceedings were had in open court:) 
THE COURT: Mr. Foreman, I have received this note from the 


jury: 
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"We request in type that part of the original charge to the 

jury enumerating all the amounts of obligations incurred 

by the plaintiff and the Judge's instructions with regard 

to them." 

What do you mean by all the amounts of obligations ? 

THE FOREMAN: A few of the jury are not satisfied about the 
$2,500. They said they didn't hear it mentioned in your charge about the 
$2,500 being included as one of the amounts that they worked on, and 
when we gave the verdict yesterday, when you asked me yesterday the 
amounts, we said as to the amounts specified by the Court, and the only 
thing we heard was the six thousand and fifteen ami -- | 

THE COURT: Now you have already returned a. verdict for the 
plaintiff on all amounts except the reasonable attorney's fees. 

THE FOREMAN: That is right, sir. 

THE COURT: If you find for the plaintiff, you may include the 
attorney's fees that the plaintiff is obligated to pay by reason of the fact 
that he had to retain counsel to defend himself. 

Now you are the ones that pass upon the reasonableness of the 
attorney's fees. They have put in a claim for $2,500. If you believe that 

| ‘that is"reasonable, then you should return a verdict for the plaintiff 
in that amount for fees. If you don't, you can assess any fee which in 
your judgment you think is reasonable that the plaintiff has incurred in 
defending these two suits. 

THE FOREMAN: I think that clears it. 

THE COURT: Is that it? 

THE FOREMAN: I think that clears it. 

THE COURT: That clears your problem ? 

THE FOREMAN: Yes, sir. 


(Whereupon, the jury retires to resume their deliberations.) 


(At 2:15 p.m., the jury returns to the courtroom, and the following 


proceedings were had in open court:) 
THE CLERK: Mr. Foreman, has the jury agreed upon its verdict ? 
THE FOREMAN: Yes, ma'am. 
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THE CLERK: Do you find for the plaintiff as to the attorney's fees? 

THE FOREMAN: We have. 

THE CLERK: In what amount? 

THE FOREMAN: In the amount of $1,250.. 

THE CLERK: Members of the jury, your foreman says your 
verdict as to the plaintiff's attorney's fees is $1,250, and that is your 
verdict, so say you each and all. 

(The jurors answer in the affirmative.) 

THE COURT: Thank you very much, ladies and gentlemen. 

MR. GRAHAM: Your Honor, I have a motion to make. For the 
record, I move that this verdict not be received by the Court for 
reasons previously stated this morning. 


THE COURT: It is denied. 
* 


IN THE UNITED STATES COURT CF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DAVID LAZARUS, 
Appellant No. 14, 513. 
vs. 


MANUFACTURERS CASUALTY 
INSURANCE COMPANY, 


Appellee. 


STIPULATION TO SUPPLEMENT THE 
RECORD ON APPEAL 


It is hereby stipulated and agreed this 17th day of July, 1958, by 
and between David F. Smith, Attorney for David Lazarus, Appellant, 
and Brault and Graham, acting through Denver H. Graham, Attorneys 
for Manufacturers Casualty Insurance Company, Appellee, that the 
matter described below, which was inadvertently omitted from the 
record on appeal, may be considered and treated as a supplement to the 


record on appeal as heretofore filed on June 16,1958. The supplemental 


matter is as follows: 
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1. An Agreement in writing dated May 17, 1959, between David 
Lazarus and Bertrand H. Merwin, Attorney, a true copy of which is 
attached hereto and made a part of this Stipulation; and 

2. A Transcript of a Jury Verdict in the United States District 
Court for the District of Columbia in Civil Action No. 4832-50, entitled 
Ora Greene Hudson, Administratrix of the Estate of Garland Hudson, 
deceased, Plaintiff v. Arthur Rubinstein, et al., Defendants, a true 
copy of which is attached hereto and made a part of this Stipulation. 


/s/ David F, Smith 
Attorney for Appellant 


BRAULT AND GRAHAM 


/s/ Denver H. Graham 
Attorneys for Appellee 


EXHIBIT NO. 14 
COPY 


Know all men by these present that: Whereas; Arthur Rubinstein 
and David Lazarus, both of Washington, D.C., purchased the Transport 
Amoco Station, 1231 New York Avenue, N.E., Washington, D.C., there- 
by entered into business as partners on August 23, 1948; and whereas, 
the said Arthur Rubinstein and David Lazarus have mutually agreed to 
dissolve said co-partnership by mutual consent: It is hereby stipulated 
and agreed that all the assets of any kind and nature, all outstanding 
accounts, equipment, fixtures and the good will of said business shall 
be the property of David Lazarus for his own use forever. The said 
David Lazarus agrees to assume and pay all liabilities of said partner- 
ship, and for and in consideration of all interests in said partnership 
heretofore owned by the said Arthur Rubinstein the said David Lazarus 
hereby agrees to release and forever discharge Arthur Rubinstein, his 
heirs, Executors and Administrators of and from all and all manner of 
actions, causes of action, suits, proceedings, debts, dues, contracts, 
judgments, damages, claims and demands whatsoever in law or equity 
that have arisen or shall arise against the said partnership. 
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IN WITNESS WHEREOF I have hereunto set my hand and seal 
this 17th day of May, 1949. 
/s/ David Lazarus (Seal) 


Witness 


Witness 


/s/ Bertrand H. Merwin 
Counsellor At Law 

1424 K Street, N. W. 
Washington, D. C. 


[JURAT dated May 17, 1949. | 


[Filed May 19, 1958] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


David Lazarus, 
Plaintiff Civil Action No. 98-55 
Vv. 


Manufacturers Casualty Insurance Company, 
a body corporate, 


Defendant. 
ORDER EXTENDING TIME WITHIN WHICH TO 


DOCKET THE RECORD ON APPEAL TO AND 
INCLUDING JUNE 6, 1958 


It appearing to the Court that the record on appeal cannot be 
completed within the extended time because of the inability of the official 
court reporter to complete the transcript of the evidence and proceedings 
at the trial, it is by the Court this 19th day of May 1958, Ordered, that 
the time within which the record on appeal of the plaintiff shall be filed 
and docketed be and the same is hereby extended to and including June 6, 
1958. 


/s/ Edward M. Curran 
Judge. 
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CIVIL DOCKET 
UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


Parties Attorneys Number 


David Lazarus Dorsey K. Offutt. 98-55 
Wash. Bldg. 
David F. Smith 
927 15th St. N. W. Action For 


Ora Greene Hudson, as Dorsey K. Offutt On Insurance Policy 
administratrix of the estate 745 Wash. Bldg. 
of Garland Hudson, deceased 


Vv. Taxed Costs 


1. Manufacturers Casualty Brault & Graham Atty. 
Insurance Company, a 916 Transportation Marshal 
body corporate Brault & Graham Clerk 
Arthur Rubinstein 916 Transportation Witnesses 

Laurence T. Scott Depositions 

016 Transportation Examiner 
Bidg. 

Jury demand Ct. Appls. 

Report Judgt. Total 


a 
Date Account Rec'd  Disb'd. 


1955 

Jan. 10 Smith $10. 00 

Mar. 31 U.S. Treas. $10. 00 
1958 

Mar. 18 Smith 5. 00 ) 
Mar. 18 U.S. Treas. 5. 00 


CIVIL DOCKET 
UNITED STATES DISTRICT COURT FOR THE DIS- 


TRICT OF COLUMBIA 
eee ES Ee 
DATE PROCEEDINGS 

1955 


Jan. 10 Complaint, appearance, Exhibits (2) 


Jan. 10 Summons, copies (2) and copies (2) of Complaint issued 
#1 ser. 1-10-55 #2 ser. 1-12-55. 


Jan. 28 Answer of deft. #1 to complt. ;c/m 1-27-55;app. Brault & 
Graham - filed 


Jan. 28 Answer of deft. #2 to complt. ;& counter-claim vs. pltf. #2; 
c/m 1-27-55; app. Brault & Graham. 
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DATE PROCEEDINGS [Continued] 


1955 
Feb. 1 Motion of pltf. #2 to dismiss counter-claim of deft. #2; 
c/m 2-1-55; P & A. M.C. 2-3-55 


Feb. 15 Opposition of deft. #2 to motion ‘of pltf. #2 to dismiss 
counter-claim; c/m 2-15-55. 


Feb. 23 Order denying motion to dismiss counter-claim of deft. #2. 
Kirkland, J. (N) 


Feb. 24 Answer of pltf. to counter-claim; c/m 2-23-55. 

Feb. 24 Calendared (N) 

Mar. 7 Notice by defts. of taking deposition of pltf. ;c/m 3-3-55. 
March 24 Deposition of pltf. #1, 3-18-55; ($41.25 paid by defts. ) 
Sept. 8 Interrogatories of pltf. to deft. #1; c/m 9-1-55. 


Sept. 12 Objection of deft. #1 to interrogatories; c/m 9-12-55; M.C. 
9-12-55. - filed 
Sept. 21 Opposition of Pltf. to objections of Deft. #1 to interrogatories 


and motion of Pltf.for discovery and inspection; P&A's 
affidavit; c/m 9-20-55, filed 


Oct. 5 Ans. of deft. to interrogatories; c/m 9-27-55, filed. 


Nov. 18 Order sustaining objections to certain interrogatories. 
Tamm, J. (N) 
1956 
Sept. 1 Motion of pltfs. to advance for trial and pretrial, c/m 
8-29-56, M.C. 9-1-56. filed 


Sept. 7 Opposition of defts. to motion of plts. to advance the cause 
for trial and pre-trial hearing; c/m 9-6-56. filed 


16 Order overruling Pltffs. motion to advance cause for trial 
and Pre-Trial. Matthews, J. (N) 


19 Notice by Pltff. for taking depositions of Max A. Wool & 
Arthur Rubinstein, c/m 10-15-56. filed. 


Supplement to pre-trial statement of Pltff. filed. 
Pre-trial statement of Pltff. filed. 


Motion of Defts. for summary judgment, c/m 11-1-56, 
P&A, Exhibit A. M.C. 11-2-56. filed. 


Opposition of Pltff. #1 to motion for partial summary judg- 
ment. P&A, c/s 11-5-56. filed. 


Opposition of Pltff. #2 to motion for partial summary judg- 
ment. c/s 11-5-56. 


Order overruling Defts. motion for Summary judgment. 
Matthews, J. (N) 





DATE 


Mar. 27 


April 1 


April 8 


April 12 
April 12 
Oct. 31 


Nov. 1 
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PROC EEDINGS Continued 
Depositions of Max A. Wool and Arthur Rubinstein by pltffs. 
10-25-56. $55. 40 filed. 


Pre-trial proceedings begun. Deft. granted one week to 
answer amended Complt. & pre-trial adjourned to 3 P.M. 
4-12-57 Matthews, J. 


Answer of defendants to amendment of complaint, c/m 
4-5-57. filed 


Pretrial Proceedings, Matthews, J. 
Pretrial memorandum of defts., filed 


_ Jury sworn; trial began and respited to November 1, 1957 


Curran, J. 


Order dismissing complaint with prejudice as to plftt. 
Ora Greene Hudson, admx. of Estate of Garland Hudson 
dec'd Curran, J. (N) 


Trial resumed; same jury; respited to Nov. 4; (Rep. Thomas 
O'Neal & Dorothy Sweet) Curran, J. 


Trial resumed; same jury; respited to Nov. 5 at 10 a.m. 
(Rep. Thomas O'Neal and Dorothy Sweet) Curran, J. 


Order amending answer of deft. Manufacturers Casualty 
Insurance Co. and pre-trial order to include therein an 
additional defense of statute of limitations, Curran, J. (N) 


Order dismissing with prejudice complaint filed against 
deft. Arthur Rubinstein counter-claim of Arthur Rubinstein 
vs. pltff. Ora Greene Hudson, Admx. of Estate of Garland 
Hudson, deceased to remain of record and to be tried after 
disposition of remaining suit of Lazarus vs. Manufacturers 
Casualty Insurance Company, Curran, J. (N) 


Appearance of Dorsey K. Offutt, as associate counsel for 
Pltff. David Lazarus, filed. 


Trial resumed; same jury; juror #7 excused by Court; alt. 
juror #1 takes place of juror #7;Respited to Nov. 6; (Rep. 
Thos. O'Neal) Curran, J. 


Trial resumed; same jury; respited to Nov. 7.(Rep. Thos. 
O'Neal), Curran, J. 


Order dismissing counter claim with prejudice of deft. 
Arthur Rubinstein vs. pltff.Ora Greene Hudson, individually 
and as admx. of estate of Garland Hudson, deceased, Curran, J. 


Appearance of Laurence T. Scott, as atty. for deft. 


Trial resumed; same jury; Verdict for pltff. David Lazarus 
vs. deft. Manufacturers Casualty Ins. Co. for $6, 050. 00 with 
interest from 3/13/53 $139.50 Court Costs; $15, 000. 00 with 
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Mar. 18 


Mar. 18 


Mar. 20 
Mar. 31 
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PROCEEDINGS Continued 


(cont) interest from 6/14/55; $72.80 Costs on appeal; 

$213. 40 Court costs on appeal with interest from 1/10/55; 
jury polled; jury dismissed; (Jury to be returned on Nov. 
8 at 10 a.m. to decide on issue of atty's fee) (Rep. Thomas 
O'Neal) Curran, J. 


Trial resumes; (Jury recalled) Jury returns verdict for 
plft. David Lazarus vs. deft. Manufacturers Casualty ins. 
Co. for $137.50. Court costs instead of $139.50 taken in 
verdict of Nov. 7; Verdict for Pltff. David Lazarus vs. Deft. 
Manufacturers Casualty Ins. for $1250.00 Atty. fee; (Rep. 
Thomas O' eal) Curran, J. 


Verdict and judgment for pltff. David Lazarus vs. Deft. 
Manufacturers Casualty Ins. Co. for $6, 050. 00 with interest 
from March 13, 1953; $137. 50 Court Costs; $15, 000. 00 with 
interest from June 14, 1955. $72.80 Costs on appeal; $213. 40 
Court costs on appeal with int. from Jan. 10, 1955 and 

$1250. 00 attorneys' fees. Curran, J. (N) 


Plaintiffs’ and deft's. prayers, filed 
All exhibits returned to counsel 
Receipt signed by counsel for return of exhibits, filed 


Motion of deft. #1 for judgment N.O. V., etc., P&A, exhibits (3), 
c/m 11-18-57, M.C. 11-18-57, filed 


Opposition of pltff.to deft's. motion for judgment NOV or 
for a new trial etc., P&A, c/m 11-22-57, filed. 


Defendants supplemental memo of P&A c/m 12-24-57, filed 


Order vacating verdict & entering judgment NOV for deft. 
Mfgrs. Casualty Insurance Co., Curran, J. (N) 


Order amending order of 2-19-58, denying defts alternative 
motion for new trial, Curran, J. (N) 


Notice of Appeal of pltff from order 2-19-58, (Notice to 
Brault & Graham), deposit by pltff $5. 00 


Cost bond on appeal of pltff in amount of $250. 00 with 
National Surety Corp. approved, filed. 


Designation of Record on Appeal of pltff.,c/m 3-18-58, filed. 


Counter Designation of Record on Appeal of deft.c/m 
3-31-58, filed. 
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[Filed March 20, 1958] 
DESIGNATION FOR THE RECORD ON APPEAL BY 


DAVID LAZARUS, APPELLANT 


The Clerk will please prepare the record on the appeal by David 


Lazarus entered March 18,1958, and include in such record all the 


following matter: 


1. 


ee ee 


Oo TN DH 


Complaint and two exhibits (Jan. 10/55) 

Answer of defendant No. 1 (Jan. 28/55) 

Answer of defendant No. 2 and counterclaim (Jan. 28/55) 
Pretrial statement of plaintiff (Oct. 26/56) 

Supplement of pretrial statement of plaintiff (Oct. 26/56) 
Answer of defendants to amendment to the complaint (Apr. 8/57) 
Pretrial memorandum of defendants (Apr. 12/57) 

Pretrial proceedings (Apr. 12/57) 

Order dismissing the complaint as to Ora Greene Hudson, as 
administratrix of the estate of Garland Hudson, deceased, 
(Nov. 1/57) 

Order dismissing the counterclaim of Arthur Rubinstein 
(Nov. 4/57) 

Order dismissing counterclaim of Arthur Rubinstein against 
Ora Greene Hudson as administratrix as aforesaid (Nov. 6/57) 
Verdict (Nov. 7/57) (In transcript) 

Amendment to verdict (Nov. 8/57) (On Docket) 

Verdict and judgment for the plaintiff (Nov. 8/57) 

Prayers filed by plaintiff (Nov. 8/57) 

Motion of defendant No.1 for judgment notwithstanding the 


verdict and/or a new trial, with three exhibits, and points and 


authorities (Nov. 18/57)(Omit defendant's supplemental memoran- 
dum of points and authorities filed Dec. 24/57) 

Opposition of plaintiff to defendant's motion for judgment 
notwithstanding the verdict and points and authorities (Nov. 22/57) 
Order vacating verdict and entering judgment in favor of defen- 
dant No.1 notwithstanding the verdict (Feb. 19/58) 
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19. Order amending the order of February 19, 1958, which de- 

nied defendants alternative motion for a new trial (Feb. 24/58) 

20. . Notice of appeal (Mar. 18/58) 

21. Transcript of all evidence and proceedings at the trial, omit- 

ting only the proceedings on voir dire and the closing arguments 

of counsel for plaintiff and defendant (to be filed by reporter O'Neal) 

22. All exhibits identified or offered in evidence by plaintiff and 

defendant (to be identified to the Clerk when transcript is ready) 

23. All docket entries. 

24. Orders, if any, to be entered by District Court extending 

time to docket the record on appeal. 

25. This designation. 

The Clerk will add to this record the following matter from Civil 
Action No. 4832-50, Garland Hudson v. Arthur Rubinstein and David 
Lazarus, et al.: 

26. Complaint (Nov. 2/50) 

27. Answer of defendant No. 2 (Nov. 21/50) 

28. Answer of defendant No.1 (Dec. 4/50) and cross-claim. 

29. Answer of defendant No.2 to cross-claim of defendant #1 

(Dec. 14/50) 

30. Motion of defendant No. 2 to bring in third party defendant and 

points and authorities (Jan. 29/51) 

31. Consent order making Manufacturers Casualty Insurance 

Company a third party defendant (Feb. 9/51) 

32. Third party complaint and exhibit "B" (Feb. 12/51) 

33. Cross-claim of defendant No.1 against defendant No. 2 (Mar. 

6/51) 


34. Motion of defendant No.1 to vacate order granting leave to 


file third party complaint and points and authorities (Mar. 6/51) 
35. Motion of third party defendant to dismiss third party com- 
plaint and points and authorities (Mar. 6/51) 

36. Points and authorities and opposition of David Lazarus to 
motion of third party defendant to dismiss third party complaint 
(Mar. 12/51) 
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37. Points and authorities and opposition of David Lazarus to 
motion of defendant Rubinstein to dismiss third party complaint 
(Mar. 12/51) 
38. Answer of defendant No. 2 to cross-claim of defendant No. 1 
(Mar. 15/51) 
39. Order dismissing third party complaint (May 1/51) 
40. Motion of Ora Greene Hudson, as administratrix, to substi- 
tute party plaintiff in the place and stead of Garland Hudson, de- 
ceased. (May 12/52) 
41. Order substituting Ora Greene Hudson, as administratrix, as 
plaintiff in the place of Garland Hudson, deceased. (June 4/52) 
42. Pretrial proceedings (Oct. 6/52) 
43. Amended order substituting Ora Greene Hudson, as adminis- 
tratrix, as party plaintiff (Mar. 9/53) 
44. Order that cross-claim of Rubinstein be held in abeyance until ~ 1 
after verdict inprimary suit has been returned (Mar. 11/53) 
45. Verdict and judgment (Mar. 13/53) 


/s/ David F. Smith 
Attorney for David Lazarus, 
plaintiff-appellant. 


[Certificate Of Service] 


[Filed March 31, 1958] 


COUNTER DESIGNATION OF RECORD 
ON APPEAL BY MANUFACTURERS CASUALTY 


INSURANCE COMPANY, APPELLEE 
1. Motion for Summary Judgment filed by Defendant and Order 


overruling said Motion. 

2. Defendant's Supplemental Memorandum and Point and Au- 
thorities filed December 24, 1957. 

3. Order amending the Order of February 24, 1958. 

4. Transcript of Jury Verdict of Civil Action No. 4832-50, 
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Garland Hudson vs. Arthur Rubinstein and David Lazarus, et al. 
BRAULT AND GRAHAM 


BY: /s/ Denver H. Graham 
Attorneys for Defendant 
* * * x x 


[Certificate Of Service ] 


[Filed June 4, 1958] 
PLAINTIFF'S EXHIBIT #9 
AUTHORIZATION FOR PARTNERSHIP ACCOUNT 
To the Riggs National Bank Aug. 27, 1948 
Washington, D. C. 


We make application for the opening and maintenance with your 
bank of a checking account designated Amoco Transport Service. 
This name is one adopted by us for the conduct of a partnership 
business, the names of the partners being: 
David Lazarus 
Arthur Rubinstein 
You are authorized to honor withdrawals from the accounts of 
the partnership when such withdrawals are signed by any one of the 
partners. 
Each partner is signing this letter in confirmation of the requests 
made and the facts stated herein. 


Very truly yours, 


/s/ David Lazarus [Partner ] 
/s/ Arthur Rubinstein [Partner ] 


1231 New York Ave. N.E. 
(Address of partnership) 
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[Filed June 4, 1958] 
DEFENDANT'S EXHIBIT 10 
AUTHORIZATION FOR PARTNERSHIP ACCOUNT 
To The Riggs National Bank April 11, 1949. 
Washington, D. C. , 


We make application for the opening and maintenance with your 
bank of a checking account designated 

This name is one adopted by us for the conduct of a partnership 
business, the names of the partners being: 


Please add: 
Jerry Sorrentino (Employee) 
to sign checks. 


You are authorized to honor withdrawals from the accounts of the 
partnership when such withdrawals are signed by any one of the partners. 
Each partner is signing this letter in confirmation of the requests 
made and the facts stated herein. 
Very truly yours, 


/s/ David Lazarus [Partner] 
/s/ Arthur Rubinstein [Partner ] 


(Address of Partnership) 


[Filed June 4, 1958] 
DEFENDANT RUBINSTEIN'S EX. #3 


Washington, D. C. 
April 28, 1949. 


The Riggs National Bank 
Seventh Street Branch 
Washington, D. C., 


Gentlemen: 

You are hereby notified that Arthur Rubinstein is no longer a 
partner of Amoco Transport Service, effective April 26, 1949, and you 
are requested to cancel his signature on the account. 


Very truly yours, 
AMOCO TRANSPORT SERVICE 
BY: /s/ David Lazarus, Partner 
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[Filed June 4, 1958] To the Riggs National Bank May 2, 1949 
DEFENDANT'S EXHIBIT #12 Washington, "D. C. 
AUTHORIZATION FOR PARTNERSHIP ACCOUNT 


We make application for the opening and maintenance with your 


bank of a checking account designated Transport Amoco Service, 1231 
New York Avenue, N.E., Washington 2, D.C. | 
This name is one adopted by us for the conduct of a partnership 


business, the names of the partners being: 


David Lazarus 
Jerry Sorrentino 


You are authorized to honor withdrawals from the accounts of 
the partnership when such withdrawals are signed by any one of the 
partners. 

Each partner is signing this letter in confirmation of the requests 
made and the facts stated herein. 


Very truly yours, 


/s/ David Lazarus’ [Partner] 


July 11, 1949 /s/ Jerry Sorrentino [Partner ] 
Cancell Signature Jerry Sorrentino 


/s/ David Lazarus [Owner] 


1231 New York Ave. N.E. 
(Address of Partnership) 
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659 IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 
[ Filed Nov. 2, 1950] 


GARLAND HUDSON 
1916 West Virginia Avenue, N. E. 
Washington, D. C. 


Plaintiff, 


“ee : _ Civil Action No. 4832-'50 
ARTHUR RUBENSTEIN ‘ 
118 34th Street, S. E. 
and 
DAVID LAZARUS 
9802 Third Place, N. W. 
Washington, D. C. 
Co-Partners, Trading as 
TRANSPORT AMOCO SERVICE 


SAMUEL JUSTER 

c/o The Hecht Company 
7th and F Streets, N. W. 
Washington, D. C. 


CALVIN C. JUSTER 

c/o District Distributors, Inc. 
1441 Okie Street, N. E. 
Washington, D. C. 


Defendants. 
[ JURY ACTION] 
[REPORT JUDGMENT] 
COMPLAINT 
Pedestrian struck by Automobile 
1. This suit is filed under the General Jurisdiction of this Court 


and the amount of Plaintiff's claim is in excess of Three Thousand Dol- 


lars, besides costs. 

2. On May 3, 1949, the plaintiff was a pedestrian at 12th and 
Wylie Streets, Northeast, crossing Wylie Street from the south to the 
north curb, when he was struck by an automobile which was owned by the 
defendants, Samuel Juster and Calvin C. Juster, and which was operated 


and controlled by an agent and servant of theirs, and as an agent, servant 
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and employee of the defendants, Arthur Rubenstein and David Lazarus, 


trading as Transport Amoco Service. The said defendants, acting 
through their said agent, servant and employee, operated the said 
660 automobile carelessly, recklessly, negligently, and without re- 

gard for the rights of others, and while so operating said automobile 
did operate same at an excessive rate of speed without keeping a look- 
out for pedestrians on the highway, failed to keep said automobile under 
proper control, and drove on the wrong side of the highway, all of the 
above in violation of the Motor Vehicle and Traffic Regulations of the 
District of Columbia, causing and permitting said automobile to strike 
the Plaintiff who was then crossing Wylie Street within the pedestrian 
cross-walk, with terrific force and violence and without warning and 
notice to the Plaintiff, throwing him violently to the pavement and re- 
sulting in permanent and lasting injuries to the Plaintiff as hereinafter 
set forth. 

3. The defendants, operating the said automobile through their 
aforesaid agent, servant and employee, operated said automobile care- 
lessly, recklessly, and without proper regard for the rights of others, 
including the Plaintiff, and did make a left turn at said intersection with- 
out keeping a lookout for pedestrians lawfully crossing the highway, 
all of the above in violation of the Motor Vehicle and Traffic Regulations 
of the District of Columbia and without keeping said automobile under 
proper control, causing and permitting the said automobile to collide 
with the Plaintiff with great force and violence. 

4. Asa result of the aforesaid negligent and careless operation 
of the said automobile by the Defendants, acting through their said 


agent, servant and employee, Plaintiff was thrown violently to the 


street. He was rendered unconscious and suffered severe and permanent 
injuries in and about his head, arms, limbs, and body, requiring hospi- 
tal and medical attention; Plaintiff suffered excruciating pain and was 

661 severely and permanently injured in body and mind and will suffer 
from the effects of said injuries permanently and in the future. Plain- 


tiff sustained concussion of the brain, contusion, and swelling of the 
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head, a double fracture of the lower left leg, strained muscles of the 
back, chest, and legs and arms and permanent and complete loss of hear- 
ing. Plaintiff suffers from loss of equilibrium in body balance, loss 
of memory, violent headaches, permanent and complete deafness and 
inability to walk. Plaintiff's nervous system was severely shocked 
with permanent injuries thereto and was required to undergo substan- 
tial expenses for medical treatment, x-rays, and medicines, in the 
sum of many hundreds of dollars, for medical and hospital treatment, 
with permanent loss of earnings from the date of said injuries to the 
present time, and he will continue to suffer permanent loss thereof in 
the future, all to the Plaintiff's damage in the sum of Seventy Five 
Thousand Dollars. 

WHEREFORE, Plaintiff demands judgment against the defendants 
in the sum of Seventy Five Thousand Dollars ($75,000.00), besides the 
costs of this suit. 

/s/ T. Edward O'Connell 


Attorney for Plaintiff 
* x * 


Plaintiff demands a trial by jury on all of the issues herein. 
/s/ TT. Edward O'Connell 
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662 [ Filed Nov. 21, 1950] Civil Action No. 4832-50 


ANSWER OF DAVID LAZARUS 
First Defense 

1. Paragraph 1 requires no answer. 

2. This defendant has no information sufficient to form a belief 
as to the accident alleged in Paragraph 2, but denies that the accident 
was caused by a servant, agent or employee of his, and denies each 
and every other allegation contained in Paragraph 2, except that he has 
no information sufficient to form a belief as to the ownership of the 
automobile involved. 

3. Answering Paragraph 3, this defendant denies the allegations 
contained therein. 

4. Answering Paragraph 4, this defendant denies negligence on 
his part and denies that the operator of the automobile was his agent, 
servant or employee, and as to the remainder of said Paragraph 4, states 
that he has no information sufficient to form a belief. 


663 Second Defense 
If the plaintiff was injured, as alleged, such injury was caused as 


a result of his sole negligence. 
Third Defense 
If the plaintiff was injured, as alleged, his said injuries were 
caused as a result of his own contributory negligence. 
WILLIAM R. LICHTENBERG 
JOSEPH LURIA 
By /s/ Wm. R. Lichtenberg 


Attorneys for Defendant, 


David Lazarus 
* * * 


[ Service] 
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664 [ Filed Dec. 4, 1950] Civil Action No. 4832-50 
ANSWER OF DEFENDANT ARTHUR RUBENSTEIN 
Comes now the defendant, Arthur Rubenstein, by and through 
his attorneys of record, and as answer to the Complaint filed herein 
states as follows: 
1. The Complaint does not state a cause of action against this 
defendant upon which relief can be granted. 
2. The allegations of Paragraph One are admitted. 
3. Answering Paragraph Two of the Complaint, this defendant 
states he is without information or knowledge of the alleged accident 
and canitherefore neither admit nor deny the same, but demands strict 
proof thereof. Further answering Paragraph Two of the Complaint, 
this defendant states that at no time was the plaintiff struck by an automo- 
bile operated by an agent, servant and/or employee of this defendant. 
This defendant further denies that he was a partner with David Lazarus, 
trading as Transport Amoco Service, at the time of the alleged accident. 
This defendant further denies all allegations of negligence contained in 
Said Paragraph Two. 
665 4. This defendant denies all allegations contained in Paragraph 


Three of the Complaint, and further states that the automobile alleged to 


have been operated in a negligent manner was not operated by his agent, 
servant and/or employee. 

0. Answering Paragraph Four of the Complaint, this defendant 
denies any negligence on his part and denies that he was acting through 
an agent, servant and/or employee. This defendant further states that 
he is without information or knowledge sufficient to form a belief as to 
the injuries or damage alleged by plaintiff, and can therefore neither 
admit nor deny the same. 

6. Further answering the Complaint filed herein, this defendant 
states that any injuries or damages alleged to have been suffered by the 
plaintiff were occasioned by the plaintiff's sole negligence, or that his 
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negligence contributed thereto. 
/s/ Albert E. Brault 
/s/ Denver H. Graham 


Attorneys for Defendant 


Arthur Rubenstein only, 
* * * 


[ Certificate of Service] 


666 [ Filed Dec. 14, 1950] Civil Action No. 4832-50 
ANSWER OF DEFENDANT, DAVID LAZARUS, 
TO CROSS-CLAIM OF ARTHUR RUBENSTEIN 
The defendant, David Lazarus, for answer to the cross-claim of 
Arthur Rubenstein, denies that he agreed to assume, save harmless, or 


release any tort liability of the said Rubenstein. 
/s/ William R. Lichtenberg 


Attorney for Defendant, Lazarus 
* * * * 


[ Certificate of Service] 


667 =‘ [ Filed Jan. 29, 1951] Civil Action No. 4832-50 

MOTION TO BRING IN THIRD PARTY DEFENDANT 

Comes now the defendant, David Lazarus, by his attorney, and 
moves the Court for leave to make Manufacturers Casualty Insurance 
Company, a corporation, of Philadelphia, Pennsylvania, a party to this 
action, and that there be served upon it Summons and Third Party Com- 
paint, as set forth in Exhibit "A" attached hereto. 

/s/ William R. Lichtenberg 


* * * 


Attorney for Defendant, 
Lazarus 


[ Certificate of Service] 
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[ Filed Jan. 29, 1951] Civil Action No. 4832-50 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
TO BRING IN THIRD PARTY DEFENDANT 
Rule 14(a) of the Federal Rules of Civil Procedure. 


/s/ William R. Lichtenberg 
* x*K x 


Attorney for Defendant, 
Lazarus. 


672 [Filed Feb, 9, 1951] Civil Action No. 4832-50 
ORDER TO BRING IN THIRD PARTY DEFENDANT 
Upon consideration of the Motion filed herein by the defendant, 
David Lazarus, to bring in third party defendant, it is, by the Court, 
this 9th day of February, 1951 
ADJUDGED, ORDERED and DECREED, That the defendant David 
Lazarus, be and hereby is authorized to name the Manufacturers Casu- — 
alty Insurance Company, a corporation, of Philadelphia, Pennsylvania, 
as a third party defendant in the above-entitled case. | 
/s/ EDWARD A. TAMM 
Judge 


f consent 
/s/ T. Edward O'Connell 
Attorney for Plaintiff 





673 [ Filed Feb. 12, 1951] EXHIBIT "A" 


GARLAND HUDSON 
1916 West Virginia Avenue, N.E. 
Washington, D. C. 


Plaintiff, : 
vs. Civil Action 


DAVID LAZARUS, No. 4832-50 
9802 Third Place, N.W. 
Washington, D. C. 


Defendant and 
Third Party 
Plaintiff. 


vs. 


MANUFACTURERS CASUALTY INSURANCE 
COMPANY, A corporation, 
Philadelphia, Pennsylvania 


Third Party Defendant. 
Serve: Superintendent of Insurance 
New Municipal Center 
Washington, D. C. 
THIRD PARTY COMPLAINT 

1. Plaintiff, Garland Hudson, has filed against defendant, David 
Lazarus, and others, a Complaint, a copy of which is hereto attached as 
Exhibit ''B". 

2. That prior to and on May 3, 1949, the third party plaintiff and 
defendant, Arthur Rubenstein, were co-partners, trading as Transport 
Amoco Service, and operated their partnership business, an automobile 
service station, at 1231 New York Avenue, Northeast, in the District of 
Columbia. 

674 3. On September 1, 1948, third party defendant executed and de- 
livered to third party plaintiff and defendant, Rubenstein, its policy of 
insurance designated Garage Liability Policy, No. 8386, whereby, in 
consideration of the payment to the third party defendant of the premi- 
ums specified in the policy, and which were paid by them, the third 


party defendant agreed by the said contract of insurance to pay, on behalf 


of the insured, all sums which the insured shall become obligated to pay 
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by reason of the liability imposed upon them by law, for damages, be- 
cause of bodily injury, sustained by any person or persons, caused by 
accident and arising out of the business of the insured, limited however, 
to $25,000.00 for each person, and $50,000.00 for each accident. 

4, The third party defendant agreed by the said contract of insur- 
ance, to defend any suit against the insured, alleging such injury, and 
seeking damages on account thereof. 

9. On November 2, 1950, an action was filed in the United States 
District Court for the District of Columbia, by Garland Hudson, Plain- 
tiff, against Arthur Rubenstein and David Lazarus, Co-Partners, Trad- 
ing as Transport Amoco Service, and against two other defendants, for 
damages, (Exhibit ''B"), claimed for bodily injuries sustained by the 
plaintiff on May 3, 1949, as a result of the negligence of the defendants 
named therein. 

6. The said third party plaintiff and his partner had duly paid all 
the premiums according to the terms of the said policy after its issu- 
ance and the policy was in full force and effect at the time of the accident 


referred to in Paragraph 5 hereof and the Complaint filed by the plain- 
tiff (Exhibit ''B"). 

675 7. The third party defendant was duly notified within the time spe- 
cified in the policy of insurance of the action filed against the said 


partnership, and the said partners duly performed all the conditions of 
the policy of insurance on their part. 

8. That the third party defendant was advised of the suit filed 
against the third party plaintiff and defendant, Rubenstein, and the said 
third party defendant has failed and refused to defend the said law suit on 
behalf of the third party plaintiff and has refused to indemnify the third 
party plaintiff in accordance with the contract of insurance. 

9. The third party plaintiff has been accordingly required to em- 
ploy counsel to defend him in said action, and has agreed to pay said 
counsel One Thousand Dollars ($1,000.00). 
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WHEREFORE, the third party plaintiff demands judgment against 
third party defendant for all sums that may be adjudged against him in 
favor of plaintiff, Garland Hudson, but not in excess of Twenty Five 
Thousand Dollars ($25,000.00), together with a judgment for One 
Thousand Dollars ($1,000.00) which he is required to pay to counsel to 


defend him in the action pending. 
/s/ William R. Lichtenberg 


* * * 


Attorney for Defendant and 
Third Party Plaintiff. 


676 [ Filed Feb. 12, 1951] EXHIBIT "B" 


GARLAND HUDSON 
1916 West Virginia Avenue, N.E. 
Washington, D. C. 


Plaintiff : 
vs. _ Civil Action No. 4832-50 


ARTHUR RUBENSTEIN 
118 34th Street, S.E. 

and 
DAVID LAZARUS 
5802 Third Place, N.W. 
Washington, D. C. 
Co-Partners, Trading as 
TRANSPORT AMOCO SERVICE 


SAMUEL JUSTER 

c/o The Hecht Company 
7th and F Streets, N. W. 
Washington, D. C. 


CALVIN C. JUSTER 
c/o District Distributors, Inc. 
1441 Okie Street, N.E. 
Washington, D. C. 
Defendants. ; 


COMPLAIN 
Pedestrian Struck by Automobile. 


1. This suit is filed under the General Jurisdiction of this Court 
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and the amount of Plaintiff's claim is in excess of Three Thousand Dol- 
lars, besides costs. 

2. On May 3, 1949, the plaintiff was a pedestrian at 12th and 
Wylie Streets, Northeast, crossing Wylie Street from the south to the 
north curb, when he was struck by an automobile which was owned by 
the defendants, Samuel Juster and Calvin C. Juster, and which was 
operated and controlled by an agent and servant of theirs, and as an agent, 
servant and employee of the defendants, Arthur Rubenstein and David 

677 Lazarus, trading as Transport Amoco Service. The said defen- 
dants, acting through their said agent, servant and employee, operated 
the said automobile carelessly, recklessly, negligently, and without 
regard for the rights of others, and while so operating said automobile 
did operate same at an excessive rate of speed without keeping a lookout 
for pedestrians on the highway, failed to keep said automobile under 
proper control, and drove on the wrong side of the highway, all of the 
above in violation of the Motor Vehicle and Traffic Regulations of the 
District of Columbia, causing and permitting said automobile to strike 
the Plaintiff who was then crossing Wylie Street within the pedestrian 
cross-walk, with terrific force and violence and without warning and 
notice to the Plaintiff, throwing him violently to the pavement and re- 
sulting in permanent and lasting injuries to the Plaintiff as hereinafter 
set forth. 

3. The defendants, operating the said automobile through their 
aforesaid agent, servant and employee, operated said automobile careless- 
ly, recklessly, and without proper regard for the rights of others, in- 
cluding the Plaintiff, and did make a left turn at said intersection without 


keeping a lookout for pedestrians lawfully crossing the highway, all of 
the above in violation of the Motor Vehicle and Traffic Regulations of 
the District of Columbia and without keeping said automobile under 


proper control, causing and permitting the said automobile to collide 
with the Plaintiff with great force and violence. 

4. Asa result of the aforesaid negligent and careless operation 
of the said automobile by the Defendants, acting through their said agent, 





263 
servant and employee, Plaintiff was thrown violently to the street. He 
was rendered unconscious and suffered severe and permanent injuries 
678 in and about his head, arms, limbs, and body, requiring hospital 
and medical attention; Plaintiff suffered excruciating pain and was se- 
verely and permanently injured in body and mind and will suffer from 
the effects of the said injuries permanently and in the future. Plaintiff 
sustained concussion of the brain, contusion, and swelling of the head, 
a double fracture of the lower left leg, strained muscles of the back, 
chest, and legs and arms and permanent and complete loss of hearing. 
Plaintiff suffers from loss of equilibrium in body balance, loss of memory, 
violent headaches, permanent and complete deafness and inability to 
walk. Plaintiff's nervous system was severely shocked with permanent 
injuries thereto and was required to undergo substantial expenses for 
medical treatment, x-rays, and medicines, in the sum of many hundreds 
of dollars, for medical and hospital treatment, with permanent loss of 
earnings from the date of said injuries to the present time, and he will 
continue to suffer permanent loss thereof in the future, all to the Plain- 
tiff's damage in the sum of Seventy Five Thousand Dollars. 
WHEREFORE, Plaintiff demands judgment against the defendants 
in the sum of Seventy Five Thousand Dollars ($75,000.00), besides the 
costs of this suit. 
/s/ T. Edward O'Connell 


Attorney for Plaintiff 
* * * 


Plaintiff demands a trial by jury on all of the issues herein. 
/s/ T. Edward O'Connell 





264 
679 [ Filed Mar, 6, 1951] Civil Action No. 4832-50 
CROSS-CLAIM OF ARTHUR RUBENSTEIN 
AGAINST DAVID LAZARUS _ 

The defendant, Arthur Rubenstein, avers that the defendant, David 
Lazarus, has agreed, for good and valuable consideration, to release 
and forever discharge him, his heirs, executors and administrators, 
of and from all and all manner of actions, causes of action » Suits, pro- 
ceedings, debts, dues, contracts, judgments, damages, claims and de- 


mands whatsoever, in law or equity, that arose from the operation of a 


certain filling station known as Transport Amoco Station, 1231 New York 
Avenue, N. E., Washington, D. C., and that said David Lazarus has 


agreed, for good and valuable consideration, to assume and pay all li- 


abilities of said business. 

WHEREFORE, the defendant, Arthur Rubenstein, demands judg- 
ment against the defendant, David Lazarus, for any and all sums which 
may be adjudged against the said Arthur Rubenstein in favor of the plain- 
tiff in this action. 

/s/ Albert E. Brault 
/s/ Denver H. Graham, 


Attorneys for Defendant 


Arthur Rubenstein only 
* + * 


[ Certificate of Service] 





681 [ Filed Mar. 6, 1951] 
GARLAND HUDSON, 
Plaintiff, 
vs. : Civil Action No. 4832-50 
DAVID LAZARUS, 


Defendant and Third 
Party Plaintiff, 


vs. 


MANUFACTURERS CASUALTY INSURANCE ° 
COMPANY, a corporation, : 


Third Party Defendant. 

MOTION OF DEFENDANT ARTHUR RUBINSTEIN TO VACATE 

ORDER GRANTING LEAVE TO FILE THIRD PARTY COMPLAINT 

Comes now the defendant, Arthur Rubinstein, by and through his 
attorneys of record, and moves this Honorable Court to vacate the Order 
granting leave to file a third party complaint, and for reasons therefor 
states as follows: 

1. This defendant received no notice of the motion to bring in the 
third party defendant. 

2. This is an attempt to do indirectly what may not be done di- 
rectly, that is, to inform the jury that he is insured. 

3. The Third Party Complaint materially prejudices his substan- 
tive rights. 


ALBERT E. BRAULT and 
DENVER H. GRAHAM 


By /s/ Denver H. Graham 


Attorneys for Defendant, 


Arthur Rubinstein 
* * * 


[ Certificate of Service] 
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[ Filed Mar. 6, 1951] Civil Action No. 4832-50 

MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF MOTION OF DEFENDANT ARTHUR 

RUBINSTEIN TO VACATE ORDER GRANTING LEAVE 

TO FILE THIRD PARTY COMPLAINT 

1. Rule 7(b)(1), Federal Rules of Civil Procedure. 

2. Rule 14, Federal Rules of Civil Procedure. 

3. United States vs. Pryor, 2 Fed. Rules Serv. 197 (U. S. Dis- 
trict Court, N. D. Ill., 1940). The primary object of Rule 14 is to avoid 
circuity of action and accomplish ultimate justice for all concerned with 


economy of litigation, but without prejudice to the rights of another. 


4. Gower vs. Holes, 1 K. B. 191 (1928). At pages 194 and 195 
the Court said, ''. . . there has grown up a practice. . . that the in- 
convenience of letting the jury know at the trial that the defendant was 
insured was recognized, because it was of importance that the real 
issue between the parties, the plaintiff and the defendant, should be de- 
cided upon the merits of the issue without a supervening and prejudicial 
circumstance not really material being introduced -- namely, that the 
defendant might have recourse under a policy against a large and in 
many cases a wealthy corporation. I think that it is important to recog- 
nize that rule and I think that the cases have established that third party 

683 procedure, which brings the insurance company, on which the 
defendant is entitled to rely, plainly before the Court, is objectionable, 
and there are a number of cases which show that as a rule such an order 
is not made." 

This case was cited with approval and quoted by the Court in 
Wolfe v. Feich, (1930) 1D. L. R. 995. | 

5. Krombach vs. Killian et al, 215 App. Div. , 213 N.Y.S. 138 
(1925). At page 140 the Court said, "The insurance company is not 
presently liable.| It may hereafter be liable; but such liability will not 
accrue, unless and until a judgment shall have been obtained against 
the owners, and the owners shall have fully satisfied such judgment by 


a payment... And, even after the payment of such judgment by the 
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owners, there would still remain for determination the disputed ques- 
TION... « & “ 

At page 141 the Court said, "'. . . to bring in the insurance 
company as a party defendant in an action against the owners of the prop- 
erty would be prejudicial to the rights, not only of the owners, but of 
the insurance company as well." 

6. Jacobs vs. Pellegrino et al, 154 Mis. 651, 277 N.Y.S. 654 
(1935). At page 656 the Court said, "This contract relationship is one 
of insurance, and making the insurance company a party to the action 
would necessarily bring the question of insurance into the action, which 
is the policy of the courts to exclude." 

At page 656 the Court also said, "I cannot believe that it was in- 
tended by the enactment of section 193 to require an insurance company 
to be brought in merely because a defendant may have a claim against 
it, the determination of which may involve some of the facts claimed by 
the plaintiff, but most of which would be independent of it. This might 
result in serious confusion in a jury trial. Then, too, it might transpire 
that the claim of the defendant bottling works against the insurance com- 

684 pany should not be tried until the plaintiff's claim had been Liti- 


gated. In such case there would be no point in making the insurance 


company a defendant, and an attempt at expedition might result in 


delay .?’ 
ALBERT E. BRAULT and 
DENVER H. GRAHAM 
By /s/ Denver H. Graham 


Attorneys for Defendant, 


Arthur Rubinstein 
* * * 
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[ Filed Mar. 6, 1951] Civil Action No. 4832-50 

MOTION OF THIRD PARTY DEFENDANT TO DISMISS 

THIRD PARTY COMPLAINT AND/OR VACATE ORDER 

GRANTING LEAVE TO FILE THIRD PARTY COMPLAINT 

Comes now the third party defendant, Manufacturers Casualty 
Insurance Company, a corporation, by and through its attorneys of rec- 
ord, and moves this Honorable Court to dismiss the Third Party Com- 
plaint filed against it by David Lazarus, defendant and third party 
plaintiff, and/or moves this Honorable Court to vacate the Order grant- 
ing leave to file a third party complaint, and for reasons therefor states 
as follows: 

1. The Third Party Complaint fails to state a cause of action 
against the third party defendant, upon which a claim may be maintained. 

2. The third party defendant is not liable to the third party plain- 
tiff for all or part of plaintiff's claim against the third party plaintiff, 
and may not be so liable. 

3. This action is prematurely brought in that no liability can pos- 
sibly attach to the third party defendant until after judgment is entered 
against the third party plaintiff. 

686 4. The alleged contract, which is the basis of the Third Party 
Complaint, is one of indemnity against loss, not against liability, and 
any substantive right to contribution from the third party defendant does 
not arise until after payment is made by the third party plaintiff. / 

0. Third party procedure in this case would delay a speedy trial, 
complicate the procedure and add expense to the litigation. 

6. The third party defendant is not a proper party to this action 
and cannot be brought in under Rule 14, 28 U.S.C.A. following Sec. 
723(c). 

7. This is,an attempt to do indirectly what cannot be done di- 
rectly, that is, inform the jury of the existence of insurance, and will 
result imsprejudice to all defendants in general and prejudice to the 
third party defendant in particular. 
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WHEREFORE, the third party defendant moves that this Honorable 
Court: 

(1) Enter an Order dismissing the Third Party Complaint and/or 
enter an Order vacating the order granting leave to file the Third Party 
Complaint. 

(2) For such other and further relief as to this Court may seem 
just and proper. 


ALBERT E. BRAULT and 
DENVER H. GRAHAM 


/s/ Denver H. Graham 


Attorneys for Third Party 
Defendant 
* 


* * 


[ Certificate of Service] 


[ Filed Mar. 6, 1951] Civil Action No. 4832-50 

MEMORANDUM OF POINTS AND AUTHORITIES IN 

SUPPORT OF MOTION TO DISMISS THIRD PARTY 

COMPLAINT AND/OR VACATE ORDER GRANTING 

LEAVE TO FILE THIRD PARTY COMPLAINT 

1. Rule 7 (b) (1), Federal Rules of Civil Procedure. 

2. Rule 14, Federal Rules of Civil Procedure. 

3. Lamport Co., Inc. vs. Tepper vs. Slutzher, 7 Fed. Rules 
Serv. 280 (U. S. Dist. Court, D.N.J., 1943). Rule 14 does not confer 
a substantive right where none existed before. 

4. Southern Surety Co. et al vs. Commercial Casualty Ins. Co. 
et al, 31 Fed. (2) 817 (C.C.A. 3rd, 1929). In order to create a right of 
contribution, the third party plaintiff must be legally liable to pay, and 
must have actually paid under compulsion or obligation. 

De Hagerhorst vs. Indemnity Ins. Co. of North America et al, 
30 F. Supp. 152 (D.C.E.D. Mo. E.D.). "It is the opinion of the court 


that the policy or contract of insurance in question is a contract of 
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indemnity against loss or damages, and that the defendant, Indemnity 
Ins. Co. of North America, is not liable thereon until loss or damages 
have actually been suffered by the assured, and that the amount of the in- 


surance does not become available until the assured has paid the loss 


or damages. Wehrhohn vs. Ft. Dearborn Casualty Underwriters, 221 
688 Mo. App. 230, 1 S.W. (2d) 242, loc. cit. 243, et seq.; Klotzbach 
vs. Bull Dog Auto Fire Ins. Assn., Mo. App., 267 S.W. 39, loc. cit. 

40; Conqueror Zinc & Lead Co. vs. Aetna Life Insurance Co. » 152 Mo. 
App. 332, loc. cit. 338, 133 S.W. 156, et seq.; Steckdaub vs. Wilhite, 
Mo. App., 211 S.W. 915, loc. cit. 916; In re Herbert & Co. ,2 clr, , 
262 F. 682, loc. cit. 684; Mamey vs. Rideout, C. C., 173 F. 172, loc. 
eit. 175, 176." 

6. The purpose of the Supreme Court in adopting the Federal Rules 
of Civil Procedure was for (1) simplification of procedure; (2) speedy 
administration of justice; and (3) reduction of the costs of litigation. 
Rule 14 was adopted in keeping with the primary purpose of the Supreme 
Court and if it cannot serve this purpose, but tends to the opposite, it 
Should never be applied. McPherrin vs. Hartford Fire Ins. Co. vs. 
Phoenix Ins. Co., 2 Fed. Rules Serv. 178 (U.S. District Court, D. 
Neb. , 1940), which court granted an Order vacating order granting 
leave to file third party petition. 

7. Jacobs vs. Pellegrino et al, 154 Misc. 651, 277 N.Y.S. 654 
(1935). At page 656 the Court said, ''This contract relationship is one of 
insurance, and making the insurance company a party to the action would 
necessarily bring the question of insurance into the action, which is the 
policy of the courts to exclude." 

At page 656 the Court also said, "I cannot believe that it was in- 
tended by the enactment of section 193 to require an insurance company 
to be brought in merely because a defendant may have a claim against 
it, the determination of which may involve some of the facts claimed 
by the plaintiff, but most of which would be independent of it. This might 
result in serious confusion in a jury trial. Then , too, it might transpire 
that the claim of the defendant bottling works against the insurance 





271 
689 company should not be tried until the plaintiff's claim had been 
litigated. In such case there would be no point in making the insurance 
company a defendant, and an attempt at expedition might result in 
delay." 

8. Krombach vs. Killian et al, 215 App. Div. , 213 N. Y.S. 138 
(1925). At page 140 the Court said, "The insurance company is not 
presently liable. It may hereafter be liable; but such liability will not 
accrue, unless and until a judgment shall have been obtained against the 
owners, and the owners shall have fully satisfied such judgment by a 
payment... . And, even after the payment of such judgment by the 
owners, there would still remain for determination the disputed ques- 
tiON: 5 2s” 

At page 141 the Court said, "'. . . to bring in the insurance com- 
pany as a party defendant in an action against the owners of the property 
would be prejudicial to the rights, not only of the owners, but of the in- 
surance company as well." 

9. Gower vs. Holes, 1 K.B. 191 (1938), the Court at pages 194 
and 195 saying: ''. . . there has grown up a practice. .. that the in- 
convenience of letting the jury know at the trial that the defendant was 
insured was recognized, because it was of importance that the real issue 
between the parties, the plaintiff and the defendant, should be decided 
upon the merits of the issue without a supervening and prejudicial cir- 
cumstance not really material being introduced -- namely, that the de- 
fendant might have recourse under a policy against a large and in many 
cases a wealthy corporation. I think that it is important to recognize 
that rule and J think that the cases have established that third party pro- 


cedure, which brings the insurance company, on which the defendant is 


entitled to rely, plainly before the Court, is objectionable, and there are 

a number of cases which show that as a rule such an order is not made." 
690 This case was cited with approval and quoted by the Court in 

Wolfe v. Feich, (1930) 1 D.L.R. 995. 


Albert E. Brault and Denver H. Graham 
/s/ By Denver H. Graham 
Attorneys for Third Party Defendant 

* * * 





272 

[ Filed Mar. 12, 1951] Civil Action No. 4832-50 

POINTS AND AUTHORITIES OF DAVID LAZARUS, 

DEFENDANT AND THIRD PARTY PLAINTIFF, IN 

OPPOSITION TO MOTION OF DEFENDANT, RUBIN- 

STEIN, TO VACATE ORDER GRANTING LEAVE TO 

FILE THIRD PARTY COMPLAINT. 

Comes now the Defendant and Third Party Plaintiff , David Lazarus, 
through his attorneys, and for opposition to the motion of the defendant , 
Rubinstein, to vacate order granting leave to file third party complaint, 
states: 

1. That notice of the filing of a third party complaint is not re- 
quired by Rule 14 of the Federal Rules of Civil Procedure in the event 
it is before answer. In this instance, it was before answer and the action 
was exparte in accordance with the rule. 

2. For other points and authorities in opposition, reference is 
made to points and authorities filed herein in opposition to motion of 
Third Party Defendant to dismiss the third party complaint and it is 
prayed that the authorities cited therein be considered as opposition to 
the instant motion and to be made a part hereof. 


WILLIAM R,. LICHTENBERG 
JOSEPH LURIA 


By /s/ Wm. R. Lichtenberg 
Attorneys for Defendant and 
Third Party Plaintiff. 


[ Certificate of Service] 
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[ Filed Mar. 12, 1951] Civil Action No. 4832-50 

POINTS AND AUTHORITIES OF DAVID LAZARUS, THIRD 

PARTY PLAINTIFF, IN OPPOSITION TO MOTION OF THIRD 

PARTY DEFENDANT TO DISMISS THIRD PARTY COMPLAINT 

AND/OR VACATE ORDER FOR LEAVE TO FILE THIRD 

PARTY COMPLAINT 

Comes now the Defendant and Third Party Plaintiff, David Lazarus, 
through his attorneys, and for opposition to the motion filed herein, 
states as follows: 

1. That he is insured under a policy of insurance with the Third 
Party Defendant and that the Third Party Defendant is bound under the 
terms of the policy to not only indemnify but to defend the present action 
and has refused to do So. 

In the case of JORDAN v. STEPHENS et al. (Standard Accident 
Insurance Co,, Third Party Defendant), decided in Missouri in 1945, 
and cited in 7 Federal Rules Decisions 140, a like situation to the instant 


case was involved. The Court stated in that case: 


694 "In turn, the third party plaintiffs in impleading the third 
party defendant set forth the issuance of the policy by the third 
party defendant and the obligations thereof. The third party 
defendant agreed to pay within certain limitations 'the loss from 
the liability imposed by law upon the Assured for damages 
* * * during the prosecution by the Assured of the Business 
Operations (as defined in Insuring Agreement, etc.'). More- 
over, the policy provided for the defense of litigation against 
the assured by the third party defendant, if such litigation arose 
from charges of negligence in the building operation and if 
the accident or injuries be covered by the terms of the policy. 

"The third party complaint quite concisely and clearly 
states a cause of action against the third party defendant, both 
on its own behalf and on behalf of the plaintiffs." 
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Rule 14 of the Federal Rules of Civil Procedure, provides: 

(a) * * * that a third party defendant may be brought into 
an action who is or may be liable to him (defendant) for all or 
part of the plaintiff's claim against him." 

Judge Chesnut, in the case of Tullgren v. Jasper, 27 F. Supp. 
413, and decided in 1939, has stated as follows: 

"Several objections are made to the inclusion of the 
Maryland Casualty Company as a third party defendant in 
the case. One ground is that, in jury trials, it is prejudicial 
to the defendant to permit the jury to have information that the 
defendant is insured. International Co. v. Clark, 147 Md. 34, 
42,127 A. 647; Stewart & Co. v. Newby, 4 Cir., 266 F. 287, 294. 
While there have been many judicial decisions to this effect, be- 
ginning many years ago when automobile insurance was much less 
customary, it may be doubted whether now, in view of the fact that 
automobile liability insurance is so general, the rule should be so 
rigidly applied; at least where the practice, as in the federal courts, 
permits definite legal instructions to the jury with respect to the 
legal effect of insurance in these negligence cases. 

"A more persuasive argument for the dismissal of the in- 
surer is that it is not directly but only secondarily liable to the 
plaintiff, in the event of the non-payment of a judgment against 
the defendant insured. But even this consideration, I think, is 
not conclusive on the point because there may be cases in which 
a liability insurer could properly be brought in as a third party 
defendant by the insured. * * * But in case the insurer denies 
liability and refuses to defend the action in accordance with its 
policy, I see no logical reason to deny to the insured, who is 
the defendant in a suit, the right to bring in the insurer as a 


third party defendant, where under the terms of its policy it will 


be liable over to the insured defendant and where the judgment 
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against the defendant will establish the liability of the insurer. 
xe OK fT 
Respectfully submitted, 


WILLIAM R. LICHTENBERG 
JOSEPH LURIA 


By /s/ Wm. R. Lichtenberg 
[ Certificate of Service] 


696 _ [ Filed Mar. 15, 1951] 
GARLAND HUDSON, 
Plaintiff, ; 
re. : Civil Action No. 4832-50 


ARTHUR RUBENSTEIN and 

DAVID LAZARUS, 

Co-Partners, Trading as 

TRANSPORT AMOCO SERVICE, et als. 


Defendants. : 
ANSWER OF DAVID LAZARUS TO CROSS CLAIM 
OF ARTHUR RUBENSTEIN (CROSS CLAIM BY 
ORDER DATED 2/26/51) 
First Defense 

Defendant, David Lazarus, admits that he agreed to release de- 
fendant, Arthur Rubenstein, from any claims arising from the opera- 
tion of the Transport Amoco Station, 1231 New York Avenue, Northeast, 
but denies that he agreed to assume, save harmless, or release any tort 
liability of the said Rubenstein. 

Second Defense 

For further answer, this defendant states: 

1. That prior to and on May 3, 1949, the defendants, Lazarus and 
Rubenstein, were co-partners, doing business as Transport Amoco Ser- 
vice, and operated their partnership business, an automobile service 
station, at 1231 New York Avenue, Northeast, in the District of Columbia. 
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2. That on September 1, 1948, defendant, Rubenstein, purchased, 
for himself and this defendant, from Manufacturers Casualty Insurance 


Company, a corporation, a policy of insurance which was issued by said 
insurance company, designated as Garage Liability Policy No. 8386, 
whereby , in consideration of the payment by them to the said insurance 


company of the premiums specified in the policy, the said insurance 

697 company agreed to pay on behalf of said defendants all sums which 
they shall become obligated to pay by reason of the liability imposed upon 
them by law, for damages, because of bodily injury, sustained by any 
person or persons, caused by accident and arising out of the business of 
the insured; limited however, to $25,000.00 for each person, and 
$50,000.00 for each accident. 

3. That on to-wit, May 17, 1949, defendant, Rubenstein, assigned 
to this defendant his interest in the said partnership business and this 
defendant agreed to assume all debts of the said business. 

4. That at the time of the transfer, the policy of insurance re- 
ferred to in the preceding paragraph was in full force and effect, having 
been written for a term of one year from September 1 , 1948, to Sep- 
tember 1, 1949. That neither this defendant nor the defendant, Ruben- 
stein, ever agreed that this defendant should assume the responsibility 
and liability of the said insurance company, which company is presently, 
through its attorneys, defending defendant Rubenstein, and prosecuting 
this cross claim to which this pleading is the answer. 


WILLIAM R. LICHTENBERG 
JOSEPH LURIA 


By /s/ Wm. R. Lichtenberg 


Attorneys for Defendant, Lazarus 
x kK x 


[ Certificate of Service] 





698 [ Filed May 1, 1951] 
GARLAND HUDSON, 
Plaintiff , : 
vs. Civil Action No. 4832-50 
DAVID LAZARUS, 


Defendant and Third 
Party Plaintiff, 


vs. 


MANUFACTURERS CASUALTY INSURANCE ° 
COMPANY, a corporation, ‘ 


Third Party Defendant. : 
ORDER DISMISSING THIRD PARTY COMPLAINT 
Upon consideration of the Motion of third party defendant to dis- 
miss third party complaint and/or vacate order granting leave to file 
third party complaint, said Motion having been heard in open court on 
the 23rd day of April, 1951, it is this 1st day of May, 1951, 
ORDERED, that said Motion be and hereby is granted. 
/s/ _(Llegible) 
JUDGE 
Seen 
/s/ Wm. R. Lichtenberg 


Attorney for Defendant and 
Third Party Plaintiff. 





701 [ Filed June 4, 1952] 
Garland Hudson, 
Plaintiff 
v. i : Civil Action No. 4832-50 
Arthur Rubenstein, et als 
Defendants. 
ORDER GRANTING MOTION TO SUBSTITUTE 
PARTY PLAINTIFF 
Upon consideration of the motion filed by Ora Greene Hudson for 
an order substituting her as party plaintiff in the above entitled cause, 
Garland. Hudson having died after the filing of the action, it is, by the 
Court, this 4th day of June, 1952 
ORDERED, that Ora Greene Hudson is substituted as the party 
plaintiff. 


/s/  (Ylegible) 
JUDGE 


[ Certificate of Service] 


702 [ Filed Oct. 6, 1952] Civil Action No. 4832-50 
PRETRIAL PROCEEDINGS 
Statement Of Nature Of Case: 

In this case the original plaintiff has died and the administratrix of 
his estate has been substituted. No new claims have been substituted 
other than that those included in the orig. complaint. The action is for 
damages for personal injuries sustained by plaintiff, a pedestrian. 

It is alleged that on May 3, 1949, at 12th & Wylie Sts., N.E., 
while crossing at said intersection the original plaintiff was struck by an 
automobile owned by defts. 3 and 4 and operated by their agents, defts. 
1 and 2, the latter two trading as Transport Amoco Service. 

The negligence claimed was that the automobile was operated 
carelessly, recklessly and negligently, in that it was operated at an 
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excessive rate of speed, was not under proper control, was driven on 
the wrong side of the highway, without keeping proper lookout, all in 
violation of DC traffic regulations. The doctrine of "last clear chance" 
is also claimed. 

The injuries complained of are permanent injuries about the head, 
arms, limbs and body; brain concussion; contusions; double fracture of 
the lower left leg, strained muscles of the back, chest, legs and arms; 


permanent and complete loss of hearing; loss of equilibrium; loss of 


memory; violent headaches; inability to walk; nervous shock; pain and 


mental anguish. 

Plaintiff is to furnish defts. with a itemized list of claimed special 
damages within two weeks from this date. 

Deft. # 2, enters a general denial. Has no information as to the 
accident or injuries alleged or as to ownership of the automobile involved; 
denies negligence on his part; denies that the operator of the automobile 
was his agent and avers that plaintiff's injuries, if any, were caused by 

703 decedent's sole or contributory negligence. 

Defts. 3 and 4 admit ownership of the automobile and that it was 
involved in a collision with decedent at the time and place alleged; deny 
that the automobile was operated by their agent or with their permission. 

Deft. #1 states that he is without knowledge of the accident or in- 
juries complained of; denies that decedent was struck by an automobile 
operated by him or any agent of his; denies that defts. #1 and # 2 were 
partners at the time of the alleged accident and claims that any injuries 
sustained by decedent were as a result of his own or contributory negli- 
gence. 

Defts. 3 and 4 also claim that the injuries were as a result of 
decedent's own or contributory negligence. 

All defts. demand strick proof of injuries and aver that many of 
the items claimed are not recoverable due to decedent's death. 

Deft. #1 has filed a crossclaim against deft. # 2 averring that 
deft. # 2 has agreed for good and valuable consideration to assume and 
pay all liabilities of said business. Wherefore deft. 1 asks judgments 
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against deft. # 2 for all sums that may be adjudged against deft. #1. 

Deft. # 2 claims that prior to and on the date of the accident, he 
and deft. # 1 were co-partners doing business as Transport Amoco Ser- 
vice and operated their partnership business and automobile service 
station at 1231 New York Ave., N. E., that both of said partners 
actively operated the business and on Sept. 1, 1948, there was pur- 
chased by the partnership a policy and insurance for which a premium 
was paid that by virtue of said policy said insurance company agreed 
to pay on behalf of defts. all sums up to $25,000 for each person and 
$50,000 for each accident for bodily injuries sustained to any person 
caused by accident arising out of the business of the insured. This 
policy was in effect at the time of the accident complained of; that on 

704 May 17, 1949, deft. #1 assigned to deft. the difference in the 

partnership and agreed to release deft. 1 from all debts of the partner- 
ship and to assume all liability of the business but denies that he agreed 
to assume or release any tort liability of said deft. 1. 

Plaintiff objects to the trial of the crossclaim along with the trial 
of the main case, first, because it is collateral thereto and may confuse 


the issues and secondly, he objects to bringing in the question of insur- 


ance. 

Deft. # 1 objects to the inclusion in the pretrial of any reference of 
insurance and says that it does not affect the crossclaim and both plain- 
tiff and all defts. except # 2, reserve the right to ask that all reference to 
insurance be eliminated, before the trial commences and reserve the 
right to move to strike from the pretrial order of reference to the policy 
of insurance referred to by deft. # 2. 

It is stipulated that Garland Hudson, the orig. plaintiff, died 
on April 7, 1951, at Bethesda Naval Hospital. 

Defts. are to have the right to examine and copy the Death Certifi- 
cate of the pitf. and an autopsy report if it develops that an autopsy is 
performed. This right is to be given within two weeks from date of the 


pretrial order. 
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List of witnesses to be exchanged within two weeks. 

DC traffic and motor regulations may be received in evidence 
without formal proof subject to objections as to relevancy and materi- 
ality. 

Dated Oct. 6, 1952 /s/ __(Ulegible) 
JUDGE 
REMARKS of Pretrial Justice for consideration of Trial Justice: 


Attorneys authorized to act: 


/s/ D. F. Smith, for Dorsey-K. Offutt 
Plaintiff. 


/s/ Wm. R. Lichtenberg, Atty. for Deft. # 2 
Defendant. 


/s/ Denver H. Graham 
Deft. #1 


/s/ (legible) 
for Defts. # 3 


706 [ Filed Mar. 11, 1953] 
ORA ‘GREENE HUDSON, etc. ) 
_ " Plaintiff 
vs. ' ) Civil Action No. 4832-50 
ARTHUR RUBENSTEIN, et al, 
Defendants. ) 
ORDER 
‘*-Upon consideration of the oral agreement of all the parties to this 
cause of action, it is this 11th day of March, 1953, 
ORDERED that the Cross-Claim of Arthur Rubenstein against 
‘David Lazarus shall not be tried with the trial of the suit of the plaintiff 
against all defendants, but shall be held in abeyance until after the 
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verdict in the primary suit has been returned. At that time, if necessary, 


said Cross-Claim will be tried. 


/s/ Jennings Bailey 
Judge 
Approved: 
/s/ Dorsey K. Offutt 
/s/ Joseph Luria 
/s/ Denver H. Graham 


Washington, D. C. 
Friday, March 13, 1953 
VERDICT OF JURY 

bs x * + 3 * * 

THE CLERK: Mr. Foreman, has the jury agreed upon its verdict ? 

THE FOREMAN: It has. 

THE CLERK: In the complaint of Ora Greene Hudson, administra- 
trix of the estate of Garland Hudson, deceased, against the defendant 
Arthur Rubenstein, trading as the Transport Amoco Service, do you 
find for the plaintiff Ora Greene Hudson, administratrix, or the defen- 
dant Arthur Rubenstein ? 

THE FOREMAN: For the plaintiff. 

THE CLERK: In the complaint of Ora Greene Hudson, adminis- 
tratrix of the estate of Garland Hudson, deceased, against the defendant 
David Lazarus, trading as the Transport Amoco Service, do you find 
for-the plaintiff Ora Greene Hudson, administratrix, or for the defen- 
dant David Lazarus? 

THE FOREMAN: We find -- I don't know how to answer that. 

We find in favor of the plaintiff against Mr. Lazarus. 

THE CLERK: In what amount do you find for the plaintiff against 

both defendants ? 
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THE FOREMAN: I don't understand that, either. 

THE COURT: You found for the plaintiff against the defendant 
Rubenstein, did you? You found in favor of the plaintiff against Ruben- 
stein ? 

Tr 3 THE FOREMAN: Yes. 

THE COURT: And also in favor of the plaintiff -- 

THE FOREMAN: No, Your Honor. We found -- we absolved 
Mr. Rubenstein, if that is the word you use. 

THE COURT: That is the word you would use if you found either 
for the plaintiff or for the defendant Rubenstein. As I understand it, you 
found for the defendant Rubenstein ? 

THE FOREMAN: Yes, in that case. 

THE CLERK: In the complaint of Ora Greene Hudson against 
David Lazarus, you find for the plaintiff? 

THE FOREMAN: For the plaintiff. 

THE CLERK: In what amount do you find for the plaintiff Ora 
Greene Hudson against the defendant David Lazarus, trading as the 
Transport Amoco Service ? 

THE FOREMAN: You say the amount? What do you mean? 

THE CLERK: In what amount, the money amount? 

THE FOREMAN: The money that the Court had set. 

THE COURT: I think that amount was $6,050. 

MR. GRAHAM: That is correct. 

THE COURT: $6,050. You so find? 

THE FOREMAN: We do. 

THE CLERK: Members of the jury, your foreman says in the 
complaint of Ora Greene Hudson, administratrix of the estate of Garland 
Hudson, deceased, against the defendant Arthur Rubenstein, trading as 
the Transport Amoco Service, you find for the defendant Arthur Ruben- 

Tr 4 stein, and in the complaint of Ora Greene Hudson, administratrix 
of the estate of Garland Hudson, deceased, against the defendant David 
Lazarus, trading as the Transport Amoco Service, you find for the 


plaintiff Ora Green Hudson, administratrix, against the defendant 
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David Lazarus in the sum of $6,050, and that is your verdict, so say you 
each and all? 

THE JURY: Yes. 

THE COURT: Let me speak to counsel at the bench a minute, 
please. 

(Counsel thereupon approached the bench and the following proceeds 
were had out of the hearing of the jury:) 

THE COURT: While the verdict was taken in favor of Rubenstein, 
trading as the Transport Amoco Service, I think the question should be 
as first stated, that they find in favor of the plaintiff against the defen- 
dant Lazarus and in favor of the defendant Rubenstein but against 
Lazarus, but the words co-partners should not be used in the verdict. 

It is merely a description. 

MR. GRAHAM: If Your Honor wants to make the correction or ask 
the jury to make the correction -- they were sued as co-partners. That 
is the way it was listed. 

THE COURT: Yes, but that raises the question, if they found 
against him as a member of a certain co-partnership, isn't that partner- 
ship liable, no matter what they found as to the other partner ? 

Tr 5 MR. GRAHAM: I think, in essence, they found there was no co- 
partnership. If Your Honor would like to give them a clear instruction 
on it -- 

THE COURT: As they found against Lazarus as a member of the 
co-partnership, Rubenstein and Lazarus, wouldn't that make the partner- 
ship liable ? 

MR. GRAHAM: Not if there was no partnership, if they found no 
partnership. 

THE COURT: Well, I will let the verdict stand as it has been re- 
turned. 

MR. GRAHAM: I would request Your Honor to ask them how they 


found as to the people, leaving out the descriptive name co-partners. 


The Clerk requested the jury's verdict with the descriptive word co- 
partner behind them, if I remember correctly. 
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THE COURT: How did you -- 

THE CLERK: Yes, Your Honor. I wrote this out just as it was 
in the heading itself. 

THE COURT: Well, that was the description in the pleading. 

MR. GRAHAM: I request that the Clerk be permitted to ask them 
how they find against the person, leaving off the descriptive name co- 
partner, trading as. After all, the verdict is certainly inconsistent 
with co-partner. 

Tr 6 THE COURT: What do you say ? 

MR. OFFUTT: I object to it. The verdict is returned. I object 
to it and move it stand as it is. I move that it stand as it has been re- 
turned. 

MR. GRAHAM: The name co-partner is merely descriptive and 
actually should not have any significance in so far as the caption of the 
pleadings, even, is concerned. 

THE COURT: I will let it stand as it is. That is the verdict of 


the jury. As they found in favor of the defendant Rubenstein, though, 


I don't see how there can be any -- well, I will not go into that question : 
any further. 

MR. GRAHAM: However, they answered that question as a result 
of a leading question from the Clerk. The Clerk is the one who put the 
nomenclature in there. 

THE COURT: Didn't the Clerk submit that to you before she 
asked? 

MR. GRAHAM: No, sir. 

THE COURT: I will ask the jurors this question, whether in their 
verdict they held that the partnership was still existing at the time of 
this occurrence. 

MR. OFFUTT: I will object to that, Your Honor. I object. 

THE COURT: I know you will object, but I will do it, neverthe- 


MR. OFFUTT: I respectfully request, Your Honor -- 
THE COURT: Iwill ask it. You take your exception and 
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Tr 7 I will proceed. 

MR. LURIA: While we are at the bench, may I ask the jury be 
polled? 

THE COURT: Do you object to it? 

MR. LURIA: No, I am not objecting. I am just asking that the 
jury be polled. 

THE COURT: Well, I will when I get through. 

MR. OFFUTT: I want to request one further thing. 

THE COURT: You take your exception, Mr. Offutt. I am not 
going to argue it. 

MR. OFFUTT: Your Honor, I just want to request one thing so 
I wouldn't have to come back. 

THE COURT: What is that? 

MR. OFFUTT: I want to request something further that Your 
Honor -- 

THE COURT: You may take your exception, yes. Step aside. 

(Counsel resumed their places at the trial table and the following 
proceedings were held in open court:) 


THE COURT: Members of the jury, you returned a verdict in favor 


of the plaintiff against the defendant Lazarus, trading as a co-partner, 
and you also returned a verdict in favor of the defendant Rubenstein, 
trading as a co-partner. Now I will ask you to go back and consider 
this question, and this is as a special verdict: Did you find that a part- 
Tr 8 nership existed between the two defendants at the date of this acci- 
dent or had it terminated before the accident ? 
THE FOREMAN: We have reached that verdict, Your Honor. 
THE COURT: And what is your verdict? 
THE FOREMAN: We find that no partnership existed on May 3rd. 
THE COURT: Is that the verdict of each and everyone of you? 
THE JURY: Yes. 
MR. LURIA: May I request the jury be polled, Your Honor? 
THE COURT: Very well. 
THE CLERK: Members of the jury, as your individual names are 
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called, please state your verdict. 

Henry C. Jacobs, in the complaint of Ora Greene Hudson, ad- 
ministratrix of the estate of Garland Hudson, deceased, against the 
defendant Arthur Rubenstein, do you find for the plaintiff or the defen- 
dant ? 

JUROR JACOBS: The plaintiff. 

THE CLERK: I will repeat that again. In the complaint of -- 

THE COURT: Just state between the plaintiff and the defendant. 

THE CLERK: I will repeat it again. 

THE COURT: Very well. 

THE CLERK: Inthe complaint of Ora Greene Hudson, adminis- 

Tr 9 tratrix, against the defendant Arthur Rubenstein, do you find for 
the plaintiff or the defendant ? 

JUROR JACOBS: The defendant. 

THE CLERK: In the complaint of Ora Greene Hudson, administra- 
trix, against the defendant -- 


THE COURT: I don't think you need repeat the full title of the 
case. Do you find in favor of the plaintiff or the defendant ? 
THE CLERK: Do you find in favor of the plaintiff or the defendant 


David Lazarus ? 

JUROR JACOBS: In favor of the plaintiff. 

THE CLERK: In what amount? 

JUROR JACOBS: $6,050. 

THE CLERK: Herbert J. O'Rourke, do you find for the plaintiff 
Ora Greene Hudson or for the defendant Arthur Rubenstein ? 

JUROR O'ROURKE: Arthur Rubenstein. 

THE CLERK: Do you find for the plaintiff Ora Greene Hudson 
or the defendant David Lazarus? 

JUROR O'ROURKE: Would you read that again, please? 

THE CLERK: Do you find for the plaintiff or for the defendant 
David Lazarus ? 

JUROR O'ROURKE: The plaintiff. 

THE CLERK: In what amount ? 
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JUROR O'ROURKE: $6,050. 
Tr10 THE CLERE: Alvin A. Keese, do you find for the plaintiff or the 

defendant Arthur Rubenstein ? 

JUROR KEESE: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR KEESE: For the plaintiff. 

THE CLERK: In what amount? 

JUROR KEESE: $6,050. 

THE CLERE: Frances J. Grillo, do you find for the plaintiff or 
the defendant Arthur Rubenstein? 

JUROR GRILLO: I find for the plaintiff -- I find for Arthur Ruben- 
stein. 

THE CLERE: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR GRILLO: For the plaintiff, Mrs. Hudson. 

THE CLERK: In what amount? 

JUROR GRILLO: $6,050. 

THE CLERK: Excell Sneed, do you find for the plaintiff or the 
defendant Arthur Rubenstein ? 

JUROR SNEED: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR SNEED: The plaintiff. 

THE CLERE: In what amount? 

JUROR SNEED: $6,050. 

Tr11 THE CLERK: Leslie Timberlake, do you find for the plaintiff 

or the defendant Arthur Rubenstein? 

JUROR TIMBERLAKE: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR TIMBERLAKE: The plaintiff. 

THE CLERK: In what amount ? 
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JUROR TIMBERLAKE: $6,050. 

THE CLERK: That was Mr. Timberlake? 

JUROR TIMBERLAKE: That is right. 

THE CLERK: Bernard F. Frazier, do you find for the plaintiff 
or the defendant Arthur Rubenstein? 

JUROR FRAZIER: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR FRAZIER: The plaintiff. 

THE CLERE: In what amount ? 

JUROR FRAZIER: $6,050. 

THE CLERK: Dorothy G. Richardson, do you find for the plaintiff 
or the defendant Arthur Rubenstein? 

JUROR RICHARDSON: The defendant. 

THE CLERE: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR RICHARDSON: The plaintiff. 

THE CLERK: In what amount? 

Tr1i2 JUROR RICHARDSON: $6,050. 

THE CLERK: Richard D. Miller, do you find for the plaintiff or 
the defendant Arthur Rubenstein? 

JUROR MILLER: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR MILLER: The plaintiff. 

THE CLERK: In what amount? 

JUROR MILLER: $6,050. 

THE CLERK: Elsie E. Romero, do you find for the plaintiff or 
the defendant Arthur Rubenstein? 

JUROR ROMERO: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR ROMERO: For the plaintiff. 
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THE CLERE: In what amount ? 

JUROR ROMERO: $6,050. 

THE CLERE: Clarence J. Schwalenberg, do you find for the plain- 
tiff or the defendant Arthur Rubenstein ? 

JUROR SCHWALENBERG: For the defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR SCHWALENBERG: For the plaintiff. 

THE CLERK: In what amount? 

JUROR SCHWALENBERG: $6,050. 

Tr13 THE CLERK: Geneva C. Ward, do you find for the plaintiff or 
the defendant Arthur Rubenstein ? 

JUROR WARD: The defendant. 

THE CLERK: Do you find for the plaintiff or the defendant David 
Lazarus ? 

JUROR WARD: The plaintiff. 

THE CLERK: In what amount? 

JUROR WARD: $6,050. 

THE CLERK: Is there any name that I have not called? 

| The jurors may be excused until Monday morning, at 9:30 when 
you should report to the civil jury lounge on the fourth floor. 

THE COURT: I wish to thank the jurors for their careful considera- 
tion of this case.’ It was quite a complicated one and I think your verdict 
was fully justified under the evidence. You will be excused, as the 
Clerk has said, until Monday morning at 10:00 o'clock in the lounge. 

MR. OFFUTT: May I approach the bench before the jury is dis- 
charged for the purpose of protecting one legal point ? 

THE COURT: Very well. 

(Counsel thereupon approached the bench and the following pro- 
ceedings were had out of the hearing of the jury:) 

MR. OFFUTT: If the Court please, just for the purpose of pro- 
tecting a legal point at this stage, Your Honor, I move Your Honor, in 
view of the manner in which the answers and responses have been made 
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in the polling of the jury now and previous to the polling of the jury, that 


there is some uncertainty on the part of some of the jurors, and I re- 


| spectfully urge Your Honor to instruct them further so there will be no 


question about the verdict as rendered. 

THE COURT: I see no evidence of any uncertainty. 

MR. OFFUTT: And return to the jury room. Well, I am just taking 
that point of view in point of the record as it stands. 

THE COURT: But I am stating the facts as I see them now. So if 
there is any question as to whether there is an apparent uncertainty my 
statement will be in the record, that I see no evidence of any apparent 
uncertainty. Proceed. 

MR. OFFUTT: Yes. Well, I don't know whether I covered every- 
thing. That was the gist of it, Your Honor. I feel that in the record -- 
as the record appears to their answers themselves -- not to any attitude 
in court on their part -- 

THE COURT: Well, that is a matter of record, and I overrule the 
motion. 

MR. OFFUTT: Yes, sir. 

THE COURT: There might have been this question: If they are 
sued as partners and there is no partnership, whether you could recover 
against either, but that is another question. 


The jurors may once more be excused. 
* Bd * * 





